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PETI TI ONER:
STATE OF ANDHRA PRADESH

Vs.

RESPONDENT:
SUBBARAYUDU, V.C. & ORS.

DATE OF JUDGVENT: 22/ 01/ 1998

BENCH:
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE:

JUDGVENT:
WTH Cl VIL APPEAL NOS. 5132-5133 OF 1998
THE 22ND DAY OF JANUARY, 1998
Present:
Hon’ blle M's. Justice Sujata V.Manohar
Hon’ bl e M. Justice D.P. Wadhwa
M. K Ram Kumar and Dr.A Subba Rao, Advocates for the
appel | ant .
M.B.Kanta Rao and M. S. Udaya Kumar Sagar, Advocated for
the respondents.
JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
D. P. Wadhwa, J.
Judgenent dated Decenber 20, 1991 of the Andhra Pradesh
Admi ni strative Tribunal (for short ‘Tribunal’') is inpugned
before us. By this judgment the Tribunal gave a direction
that Accountants belonging to Subordinate Accounts Service
(SAS) of the Accountant General Ofice who were working on
the date of take over as the Divisional Accountants in the
State Service shall also be given option to be absorbed in
State as per GOMs) 304 of Novenber 20, 1979 issued by the
CGovernment of Andhra Pradesh. According to the appellant the
State of Andhra Pradesh the GOM 304 contenpl ated option only
from Divisional Accountants in the Accountants Genera
office on the date of take over in the State service
As to howthe controversy arose can be best seen by
reference to GOM 304 itself. As to the necessity for
creating a separate service for State of the Divisiona
Accountants, it records as under

"The post s of Di vi si onal
Accountants are created by the
State Government in the Public
Wor ks Di vi si ons of Irrigation

i ncludi ng Maj or Projects, Roads and
Buil dings and Public Health etc.,
but the adm ni strative contro

i.e., recruitnent to the posts,
appoi nt nent s, transfers,
di sciplinary control etc., vest

with the Accountant-Ceneral, Andhra
Pradesh. However, in their day to
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day wor Ki ng t he Di vi si ona
Account ant s cone under t he
i mredi ate control of Executi ve

Engi neers of the Divisions. They
assist the Executive Engineers to
render accounts to the Accountant-
General, Andhra Pradesh, which are
di fferent from t he accounts
mai ntai ned in the Treasuries. Their
pay and al  owances and service
conditions are at present governed
by the Central Governnent rul es but
they are pai d by t he State
Gover nent .

2. The question of taking over
the cadre of Divisional Accountants
fromthe administrative control of

t he Account ant - Gener al , Andhr a
Pr adesh has been under
consi derati on of the State

Government for some tine —past. A
Three Man Comittee was- appoi nted
by the State Government in G O M.
No. 663, Irrigation and Power
(Services-111) Departnent, dat ed
3rd Septenber 1976 to advise the
CGovernment on the desirability or
ot herwi se of ‘taking over the cadre
of Divisional ‘Accountants fromthe
adm ni strative contr ol of the
Account ant - Gener al ;- Andhra Pradesh.
The Three Man Committee after going
t hrough the various points at issue
and studying the set wup in -other
states recormended that the cadre
of Divisional Accountants be taken
over by the State Governnment as
early as possible. The report was
first examined in detail by the
Irrigation and Power Departnent in
consultation wth the concerned

Department viz., Transport, Roads
and Buil di ngs, Housing, Municipa
Adm ni stration and Ur ban
Devel opnent, Panchayat Raj and
Fi nance and Pl anni ng. The

recomrendations of the Three Man
Conmittee were again exam ned by
Secretaries to Governnent, Finance
and Planning, Irrigation and Power,
Transport, Roads and Bui |l di ngs,
Panchayat Raj and Housi ng,
Muni ci pal with the recomendation
of Three Man Conmittee for the take
over of the <cadre of Divisiona
Account ant s by t he State
Gover nrent. The Account ant - Gener al

Andhra Pradesh was addressed in the
reference 1st read above to obtain
the concurrence of the Conptroller
and Auditor-Ceneral of India for
the State Governnment taking over
the admnistration of Divisiona
Accountants in this State. The
Account ant - General , Andhra Pradesh
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in his DO letter fourth read
above had conveyed the approval of
the Conptroller and Auditor-Ceneral
of India to the transfer of the
Cadres of Divisional Accountants to
the State CGovernnent.

3. After a detailed exam nation
in consul tation with t he
Account ant - General , Andhra Pradesh
and in order to have proper control
over expenditure and over accounts
matters generally in Divisional
Ofices which is very essential and
important in view of the heavy
expenditure incurred in various
engi neeri ng depart nments, t he
Government have decided that the
cadre of Divisional Accountants be
taken over by the State Governnent
fromthe admnistrative control of

t he Account ant - General , Andhr a
Pradesh and a separate  cadre of
Di vi si onal Account ant s be
constitut ed, under t he State

Government. Government accordingly

direct that the cadre of Divisional

Account ant be taken over for _the

admi ni strative control of the

Account ant - General, Andhra Pradesh

and a separate cadre of Divisional

Accountants be constituted under

State CGovernment with effect from

1-1-1980."

GOM 304 further records as to-how and on what terns and
conditions take over of the cadre of D visional Accountants
fromthe adm nistrative control of the Accountant-General of
the Andhra Pradesh would take place. This is in para 5 and,
in relevant part, it is an under:

"(l) Options to cone over to the

State Service wll be given to all

Di vi sional Accountants i ncl udi ng

SAS passed Auditors/ SAS Accountants

whose nane find place on the date

of take over in the gradation |ist

of Di vi si onal Test passed

Di vi sional Accountants rmaintained

by the Accountant-CGeneral, Andhra

Pradesh. The option will be subject

to their accepting the service

conditions of the State Governnent

and the State scal es of pay. Future

chances of pronotion in the State

Service outside t he cadre of

Di vi sional Accountants will be open

only to such persons as opt for the

State Servi ce.

(iv) S.A S. passed Auditors/S. A S

Account ant s bor ne on the

Account ant/ General ' s cadre of

Di vi sional Test passed Divisional

Accountants who do not opt to cone

over to the State service will be
allowed to continue subject to
availability of vacanci es as

Di vi si onal Account ant s on
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deput ati on but wi t hout any
deputation all owance. They will be
reverted to Account ant - General ' s
become avail abl e. However those

Di vi si onal Accountants who opt to

cone over to the State Servi ce,

cannot revert to  Accountant-

General’s O fice."

Para 14 of the GOMstates that a copy of this GO
shall be comunicated to all the Divisional Accountants
including SAS. It would also be relevant to reproduce the
formof option as contained in the GOM

"l

..... now wor ki ng as Di vi si onal
Accountant in the Ofice of the
Executive Engineer ~...............

Dvision... ... .. .00 (nane
of the Division and district in
which it is located  should be

specified) do hereby opt- to- be
absorbed in the ~Andhra Pradesh
CGovernment’s Divi'si onal Accountants
Cadre with effect from 1st January,
1980 as per the terns and
conditions laid/ down in GO M.
No. 304, Fi nance and Pl anni'ng
(Finance W ng-Works Account s-1)
Department, dated 20-11-1979.

On transfer to the Andhra Pradesh
State Service, I-_agree to be
gover ned by t he rul es and
regul ations framed by the State
CGovernment from time to time in
respect of all service matters
including Cassification, Control
and Appeal Rul es.

The option exercised herein is

final and wll not be nodified at
any subsequent date.
Si gnat ur e:
Station: Nane:
Dat ed: Desi gnati on:
Ofice in which
Enpl oyed:
Si gned before ne:
W t nesses:
1.
2.
EXECUTI VE ENG NEER
........... Di vi si on,
.......... District."

The dispute principally pertained to interpretation of
clause (i) of para 5 of the GOM reproduced above. There are
many cadres in the Accountant General Oficer but we - are
concerned with two cadres nanely, Divisional Accountants
cadre and SAS cadre. Recruitnment to the Divisional Accounts
cadre is by direct recruitment and promotion fromthem post
of UDC. A divisional test is required to be passed within
the prescribed period of probation which is two years after
initial recruitment. Recruitment to Subordinate  Accounts
Service cadre is by pronotion formUDC cadre on passing of
SAS exami nation and also a departnmental examination. Wile
the scale of pay for Divisional Accountants is 425-750 and
for SAS it is 500-900. The Divisional Accountants working in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

the State Governnment were drawing the follow ng scales of
pay : -

(a) Odinary Grade: Rs. 425-750

(b) Selection Grade: Rs. 550-800.

Under the aforesaid GOM when the cadre of Divisiona
Accountants come under the State Governnent, there were to
be two grades of Divisional Accountants. G ade-l1 and G ade-
Il corresponding to the existing Selection and Odinary
G ades. Now while the officers of the SAS cadre who were
working with the State Government contended that under
clause (i) of para 5 of the GOM they should al so be given
option to be absorbed in the State Service, the stand of the
State was that options were to be limted to Divisiona
Accountants only both 'in the Odinary Gade and the
Selection Grade. |In the inmpugned judgnent the Tribunal held
in favour of the respondents who bel onged to SAS cadre and
given direction mentioned in the beginning of this judgnent.

The GOM 304 is a quite |l engthy one and a bare readi ng
of it would show that it does not contenplate taking over of
SAS cadre and it pertains only to the Divisional Accountants
cadre. It was submtted before us by the appellant that the
interpretation of clause (i) of para 5 of the GOM as put by
the Tribunal was not correct and also that this clause could
not be read in isolation. The GOM and even para 5 clearly
show that it was /thetake over of the cadre of Divisiona

Accountants from the admnistrative contr ol of t he
Account ant General. Andhra Pradesh and not of the cadre of
SAS.

The Three Man Conmittee, as nentioned .in the GOM 304
reproduced above, which had been constituted and on the
recomrendati on of which GOM was issued did,  however,
recomend that SAS Accountants working “in heavy and
i mportant divisions in the State m ght be taken over by the
State CGovernment while constituting the separate cadre and
that they be put in to Gade-l automatically.  This
recommendation, it would appear, did not find favour with
the State Governnent decided to  take over only the cadre of
Di vi si onal Accountants formthe admnistrative control of
the Accountant GCeneral and not he cadre of SAS. It was
sunbitted that this action of the State Government s
discrimnatory as (i) it went against the recomendati on of
the Three Man Committee and (2) SAS Accountants had been
working in the State Governnent on specific projects and
rendering service for the |last nunber of years. W& do not
think on these grounds it could be said that there is any
discrimnation, violating Article 14 of the Constitution
It is a matter of policy of the State Government which in
its wisdom decided to create a separate cadre in the State
by absorbing the Divisional Accounts working on deputation
in the State and who were under the adm nistrative contro
of the Accountant General, Andhra Pradesh. This Court
cannot give any direction to the State Governnent to have a
different policy and also absorb the SAS Accountants.in its
newly constituted service. That the State Governnment wl|l
use the benefit of nore experienced officers of SAS cadre is
for the State to consider. Merely on that ground plea of
di scrimnation cannot be advanced.

Too nuch street was placed on the interpretation given
to clause (i) of para 5 of the GOM 304 as held by the
Tribunal. It was contended that the expression "whose nanes
find place on the date of take over, in the gradation |ist
of Divisional Test passed Accountants and not to SAS passed
Audi t or s/ SAS Accountants. We do not think it is right way of
| ooking at this clause. The Accountant General does naintain
a gradation list of Divisional Test passed Divisiona
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Accountants and in that I|ist the nanes of those Divisiona
Accountants who passed SAS test would also find place til
those SAS passed persons are absorbed in the Cadre of SAS.
It does appear to us that the Tribunal reached its
conclusion on the interpretation of clause (i) of para b
while looking at this clause only as it was not having the
benefit of whole of the GOM 304. This clause (i) read with
clause (iv), the operative words of para and the option to
be exercised unm stakably show the State CGovernnent wanted
to take over cadre of Divisional Accountants only. In our
view, there is no anbiguity in clause (i) of para 5 of the
GOM for us to go into to the reconmendati on of the Three Man
Conmittee to take a view consistent with that taken by the
Tri bunal . Wi | e consi deri ng t he cl ause equi t abl e
consideration do not cone into play. Wen clauses is clear
effect has to be given to it and no question of any strict
or liberal construction would arise.

W were referred to a decision of this Court in J.G
Prasada Rao and Others vs. Secretary to Government and
ot hers [(1996) 7 SCC 51} which decided the inter-se
seniority-of the Divisional Accountants absorbed in State
service by virtue of GOM 304. This Judgnment refers to
framing of Rules wunder proviso to Article 309 of the
Constitution constituting Andhr a Pr adesh Di vi si ona
Accountants Service under the Andhra Pradesh Divisiona
Accounts Oficers Service Rules, 191810 which canme into
force with effect form January 1, 1980. This judgment is no
help in these proceedi ngs on the issues raised before us.

There is another aspect of the mtter which we nust
refer to. When SAS Accountants were not given the benefit of
GOM 304 to exercise their options on the ground that her
nanes were not found in the gradation |list~ of Divisiona
test passed Divisional Accountants .in the office of the
Accountant CGeneral, they filed wit prtitions in the Andhra
Pradesh H gh Court which were allowed on Cctober 12, 1982
with a direction that those SAS Accountants who were working
on the date of take over as Divisional Accountants, shal
al so be given options and if they opt they shall be absorbed
and placed in the Selection G ade of Divisional Accountants.
The State Governnent filed an appeal agai nst that judgnent
of the single Judge before the Division Bench of the Hi gh
Court which was dism ssed. Thereafter in conpliance with the
directions of the High Court the State Governnent issued
anot her GOM dated July 24, 1985 calling for options form SAS
Accountants. Those who gave options were accepted and
absorbed in the newWwy created service by issuing a separate
GOM on February 27, 1986. It so happened that two of the
Di vi sional Accountants who were not parties in the wit
petitions filed separate appeals before the Division Bench
claimng that they were affected parties and questioned the
judgrment of the learned single Judge allowing -he wit
petitions of the SAS Accountants. By this tine, the Division
Bench of the High Court noticed the at the Suprenme Court had
rendered a Judgenment and as per Article 371-D of the
Constitution, the H gh Court had no Jurisdiction to
entertain service matters pertaining to state Governnent
enpl oyees and that the enployees had to agitate their
grievances only in the Admnistrative Tribunal. In view of
the decision of the Supreme Court. the Division Bench
allowed the wit appeal filed by the Divisional Accountants
and dism ssed the wit petitions filed by the SAS
Accountants. The SAS Accountants, therefore, approached the
Tri bunal which gave the judgnent in their favour which is
now i mpugned before us. On the basis of their background, it
was submitted before us that since the judgnent of the
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| earned single Judge in wit petitions filed by the SAS
accountants had been affirnmed in appeal earlier by D vision
Bench, the second Division Bench could not have disnissed
the wit petitions and set aside the judgnment and order of
the learned single judge. W are not going into the
validity or the orders passed by the two Division Benches as
SAS Accountants did not cone up in appeal in this Court
against the order of the Division Bench subsequently made
dismissing the wit petitions. W would, however, only like
to say the second Division Bench if it was of the opinion
that it has to take a different view than that taken by the
first Division Bench the matter should as a matter of
propriety have been referred to a larger bench. It is
certainly a question of ~ self-discipline which court should
observe.

These appeals are, therefore, allowed the inpugned
judgrment of the Andhra ~Pradesh Administrative Tribunal is
set aside and OAs filed by the respondent are dism ssed.




