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PETI TI ONER:
SHARAD VASANT KOTAK & CRS.

Vs.
RESPONDENT:
RAMNI KLAL MOHANLAL CHAWDA & ANR
DATE OF JUDGVENT: 17/ 12/ 1997
BENCH:

S.C. SEN, K VENKATASWAM

ACT:

HEADNOTE:

JUDGVENT:
THE 17TH DAY OF DECEMBER,” 1997
Present:
Hon’ bl e M, Justice Suhas C. Sen
Hon’ blle M, Justice K= Venkat aswam
R F. Nari man, Sr.Adv.,  P.H Parekh, Sanmeer Parekh and M.
Sunita Sharma, Advs. with himfor the appell ants.
Sol e J. Sorabjee, Sr.Adv., Ramesh Singh, Parinal K Shroff.,
Ms. Bina Gupta, Ms.Rakhi Ray and Pritesh Kapur, Advs. with
himfor the Respondents.
JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
K. Venkat aswam . J.
Leave granted.
This appeal by special |eave has arisen under the
foll owi ng circumnstances: -
The appellants are the partners of a suit firmcalled

"M's. Paranount Builders’ . The partnership was entered-into
on 29.11.1976 with the foll owi ng individuals as partners:
S.NO. Name of Partners Shar e

Shri Sharad Vasant Kot ak 15%

Shri Dilip Vasant Kot ak 15%

Shri Anil Dhirendra Kotak 15%

Sm . Henkuver Vasant Kot ak 15%

Smt. Lilavati Dhirendra Kotak 15%

Shri. Mhanlal Hi nji Chawda 12 1/ 2%

Shri Rammi kl al Mohanl al Chawda 12 1/ 2%

The said partnership firmwas registered on 15.12.1980
under Registration no, 158675 with the Registrar of Firm On
6.5.1986, Shri Mhanlal H nji Chawda, a partner of the firm
(Sr. No. 6 above) died and in his place, his w dow Snt.
Jijiben Mhanlal Chawda was adnmitted as a partner in the
fir. After the adm ssion of the said Snt. Jijiben Mhanl al
Chawda, another deed on partnership was made consisting of
the old six partner and the newy admtted partner Snt.
Jijiben Mhanlal Chawda. As a matter of fact,. the induction
of the new partner was not brought to the notice of the
registrar of Firms by forwarding the required particul ars.
It is on record that still latter on 3.11.1992 another
partnership deed was brought into existence consisting of
the sanme partners. It is also on record that yet another
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partner Sm. Henkuver B. Kotak (S.NO 4 above) died in
Septenber, 1994. The fact of death of this partner al so was
not intimated to the Registrar of Firns. Wiile, so the 1st
respondent gave a notice of dissolution of the firmto the
appel l ants and also filed a suit for the dissolution of the
partnership firm bearing Suit no., 5016/94 on 15.12.94 in
the H gh Court of Judicature at Bonbay on the original side.
Initially in the plant, the <constitutional validity of
Section 69(2A) of the |Indian Partnership Act (hereinafter
called the "Act"), as anended by Mharashtra Act, was not
rai sed. The 1st respondent moved a Chanber Summons No,
301/ 97 seeking permission of the Court to carry out certain
anmendnments to the plaint. Briefly, the anendnents sought
were that subsequent changes and/or nodifications in the
partnership deed of Ms. Paranopunt Buil ders under the deed
of partnership dated 20.10.1986 and also in the deed of
partnership dated 3.11.1992 are nerely in the nature of
changes and/ or nodi fi cations whi ch do not af f ect
registration of thesaid firmof Ms. Paranount Builders, as
required under the Act , for entitling a partner to
institute a suit for reliefs against the partners on
dissolution of firns and alternatively, the other amendment
sought was to challenges the vires of section 69 (2A) of the
Act as in force in State of Maharashtra

The anendnent / sought was seriously  opposed by the
appel lants inter alia, contending that the suit as filed was
not maintainable, | and, therefore, the amendnment cannot be
al l owed, In other words, according to the appellants on and
from 20.10.1986 when a new partnership deed was nade, the
registration already given to the firm ceased to have
validity and the partnership as at present nust be deened to
be an unregistered one and, therefore, the suit was hit by
Section 69 (2A) of the Act creates a bar on the threshold of
the filing of the suit for the relief covered in the suit
and the very suit filed by the plaintiff was incompetent.
That being the position, the application for anmendnment coul d
not be permtted. Consequently, the application was
rej ected.

Aggri eved by the rejection of t he amendment
application, the first respondent preferred an appeal to the
Di vi sion Bench of the High Court in Appeal No. 509/ 97.

The appellate court was of the view that the
registration of the firm continues to be in force
notwi t hst andi ng any reconstitution of the firmand even whin
di ssolution takes place, the registration of the firm
continues. The Division Bench further held that ~ Section
69(2A) requires the registration of a firmand it does not
require a fresh registration each tinme a reconstitution or
dissolution of the continuing firm takes place. After
finding that the suit filed by the first respondent” was not
hit by Section 69(2A), the Division Bench held as follows: -

"The proposed anendnent consists of

two parts. The first part is only

a factual aspect which has been

sought to be introduced in order to

denonstrate that the bar under

Section 69(2A) is not attracted.

There is no reason as to why such

an anendment shoul d not be granted.

The second part of the anendnent

pertains to the constitutiona

chal | enge of t he validity of

Section 69(2A). As we have already

taken a view that Section 69(2A) is

not attracted, the question of
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chal | enge does not survive and,
therefore, it 1is not necessary to
grant the amendnent cont ai ni ng
constitutional chal | enge. "

Utimately the appellate court allowed the appeal and
permtted the amendnent only regarding the factual portions

and not regarding the constitutional validity
69(2A).

of Section

Aggrieved by the judgment of the Division Bench, the

appel  ants have preferred this appeal by specia
In this appeal, the follow ng substantia
| aw arises for our consideration:-
"Whet her on the facts of this case
the suit for a dissolution and
account of partnership.is hit by
Sec. 69(2A) of the Act as amended in
the State of Maharashtra?

| eave.
guesti on of

For answering the question, it is necessary to set out
the relevant provisions of the Act as amended in the State

of Maharashtra, which are given bel ow -
"4, Definition of
"partnership". "Partnership" is the
rel ati on between persons who have
agreed to share the profits of a
busi ness carried “on by all or any
of themacting for all
"Partner" "Firm' and "firm nanmes"
Persons who have entered into
partnership with  one another are
cal l ed individually, "partners" and
collectively "a firm', and the nane

under which their business i s
carried on is called the "firm
name" .

17. Rights and duties of partners
after a change in the firm.
Subject to contract between the
part ners-

(a) Where a change occurs in
the constitution of afirm the
mutual rights and duties of the
partners in the reconstituted firm
remain the sanme as they were
i medi ately before the change, as
far as may be;

CHAPTER v
I ncom ng and out goi ng partners
31. Introduction of a partner, (1)
Subject to contract between the
partners and to the provisions of

section 30, no person shall be
i ntroduced as a partner into a firm
without the consent of all the

exi sting partners.

(2) Subject to the provisions of
section 80, a person who is
i ntroduced as a partner into a firm
does not there by becone |iable for
any act of the firmdonme before he
became a partner.
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CHAPTER VI
Di ssolution of a firm
36. Dissolution of a firm The

di ssol uti on of a partnership
between all the partners of a firm
is called "di ssolution of t he
firnt.

CHAPTER VI |

Regi stration of Firms
58. Application for registration
(1) (Subject to the provisions of
sub-section (A), the registration
of a firm effected by sending by
post or delivering to the Registrar
of the area in which any place of
busi ness of the firm.is situated or
pr oposed to be si t uat ed, a
statement in the prescribed form
and acconpanied by the prescribed
fee (and a true copy of the deed of
partnership) stating:-
(a) the firmnane,
[ (aa) the nature of business of
the firm) 9) the pl ace or
principal place or business of the
firm(1l) the place or principal
pl ace of business of the firm (i)
the nanes of any other places where
the firm carries on business, (d)
the date when each partner joined
the firm (e) the naned in full and
per manent address of the partners,
and (f) the duration of the firm

The statenent shall be signed
by all the partners, or by their
agents specially authorised inthis

behal f.
[(1A) The statenent under sub-
section (1) shall be sent. or

delivered to the Registrar within-a
peri od of one year fromthe date of
constitution of the firm

Provided that in the case of
any firmcarrying on busi ness on or
before the date of conmmencenent of
the I ndian Partnership (Maharashtra
Amendnent ) Act , 1984, such
statenment shall be sent or
delivered to the Registrar within a
period of one year from such
date) .
(2) Each person si gni ng t he
statement shall also verify it in
the manner prescribed.

(3) e

59. Registration (1) Wen t he
Registrar is satisfied that the
provi sions of section 58 have been
duly conplied with, he shall record
an entry of the statement in a
register called the Register of
Firms, and shal | file t he
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statenment, (On the date such entry
is recorded and such statenent is
filed, the firmshall be deened to
regi stered.)

62) The firm which is registered,
shall use the brackets and word
"(Registered)” inmmediately after
its nane.)

63. Recording of changes in and
dissolution of a firm (1) Wen a
change occurs in the constitution
of a registered firm (every)
i ncom ng, continuing or outgoing
partner, and when a registered firm

is dissolved, (every) i ncom ng
conti nui ng or outgoing partner, and
when a regi stered firm is

dissol ved, (every) person who was a
partner inmrediately before the
di ssolution,” or t he agent of
(every) such partner or  person
specially aut hori-sed in this
[shall, within a period of 90 days
fromthe date of such change or
di ssolution, /give notice to the
Regi strar of such change or
di ssolution, @ specifying the date
thereof;) and' the Registrar shall)
make a record of the notice in the
entry relating tothe firmin the
Regi strar of
Firms and shall file the notice
along with statenment relating to
the firm in the Registrar of Firns
and shall file the notice along
with statenment relating to the firm
filled under section 59.

(1A) Where a change occurs in the
constitution of a registered firm
all person, who after such change
are partners of the firm shall
jointly send an intimation of such
change duly signed by them to the
Registrar, within a period of 90
days fromthe date of occurrence of
such change and the Registrar shal
deal with it in the nanner provided
by section 61.)

(2) e

69. Effect of non-registration, (1)
No suit to enforce a right arising
froma contract or conferred by
this Act shall be instituted in any
Court by or on a behalf of any
person suing a partner ina firm
against the firm on any person
alleged to be or to have been a
partner in the firmunless the firm
is registered and the person suing
is or has been shown in the
Register of Firnms as a partner in
the firm:

(Provided that the requirenment of
registration of firm under this
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sub-section shall not apply to the
suits or proceedings instituted by
the heirs or legal representatives
of the deceased [partner of firm
for accounts of the firm or to
realise the property of the firm)
(2) No suit to enforce a right
arising from a contract shall be
instituted in any court by or on
behal f of a firmagainst any third
party unless the firmis registered
and the persons suing are or have
been shown in the Register of Firms
a s partners in the firm

(2A) No suit to enforce any right
for the dissolution of —a firm or
for accounts of a dissolved firmor
any right —or power to realise the
property of a dissolved firmshal
be instituted in any Court by or on
behal f of any person suing as a
partner in a firmagainst the firm
or any person alleged to be or have
been a partner in the firm unless
the firm is/ registered and the
person suing is or has been shown
in the Register of Firms as a
partner in the firm

Provided that ‘the requirement of
registration of  firm under this
sub-section shall —not apply to the
suits or proceedings instituted by
the heirs or legal representatives
of the deceased partner of a firm
for accounts of a dissolved firm
or to realise the property of a
di ssolved firm)

(3) e e

(69A. Penalty of contravention of
section 60, 61.62 or 63. If any
statement, intimation or notice
under sections 60.61.62 or 63 in
respect of any registered firmis
not sent or given to the Registrar
within the period specified in that
section, the registrar, may, after
given notice to the partners of the
firm and after given them a
reasonabl e opportunity of being
heard, refuse to nake the suitable
amendment s n the records relating
tothe fir, until the partners of
the firm pay such penalty, not
exceeding ten rupees per day, as
the Registrar may determine in
respect of the period between the
date of expiry of the period
specified kin section 60.61.62. or
as the case nay be, 63 and the date
of making the anmendnents in the
entires relating to the firm)
Rule 3. Forms of Statements. The
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Statenments required to be sent or
delivered to the Registrar under

section 58 and 60 of the Act
shal |, respectively, be in Forns
"A" and "B" and be verified in the
manner as | aid down in t he

footnotes to the respective fornmns.

Rule 4. Forms of intimation and
notice, Intimations and notices
which are required to be given
under sections 61.62. and 63 of

the Act shall, respectively, be
given in Fornms "C',  "D', "E' and
“f" and be verified in the

manner setforth inthe footnotes to
the respective Forms.

Rules 6. Form of ~Register., The
Regi ster shall be nmaintained Kkin
Marathi in Form"G' and a separate
page shal | be devoted to each
firm, The pages, after the entires
are nmade, shall be bound in proper
per manent registers in the order of
the consecutive nunber allotted to
each firm on/ registration, Every

entry in Register shall be signed
by the Registrar.
Rul e 17 . Certificate or
Regi stration, -- . \Were a firm si
regi stered under  section 59 of the
Act, the Registrar shall issue a
certificate in Form "H'
Form " A"
Application for Regi stration of
Firms

(See Rule 3)
W, the under si gned, bei ng
partners, her eby appl y for
registration as a firmand for that
pur pose suppl y t he fol | owi ng

particul ars pursuant to section 58
of the Indian Part nership Act ,
1932: - -

(a) Firm Nane

(b) Nature of business of the firm
Pl ace

(c) Principal place of business of
the firm

Tal uka

Di strict

(d) Narmes of any other places where
the firmcarries on business in the
above narme.

(e) Narmes ion fully and permanent
address (residential) of all the
partners.

(f) Date on which each partner
joined the firm

(g) Duration of the firm In case
there is any provision made by
contract form the duration of the

partnership or for t he
determi nation of the partnership
pl ease state t he provi si ons

briefly, pl ease state t he
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provisions briefly. If no such
provision is nade, words "AT WLL"
may be stated.
Note 1. For the registration of
each Firma separate application is
necessary. Accordingly the
applicants should apply in this
application only particulars of the
Firm in respect of whi ch the
application is made. This applies
to the case of the sane persons
carrying on business in partnership
under different Firmnanes.
Note 2.-- Against item(c) and (d),
the exact location of  the place
shoul d be given.
Note. 3.-- Thi's application nuch be
signed by all partners of their
agent's specially authorized in this
behal f-on solemm affirmati on before
a Magistrate or other officer duly
enpowered to adni ni-ster CQaths.
Note 4-- Making a fal se, untrue, or
i nconpl ete statement” is punishable
under section 70 of the Indian
Partnership Act, 1932.
(h) In case there are any mnors
admitted to t he benefits of
part nerships: - -
Nanme & Address Name & Address Date of Date when he/
of M nor of Guardi an Addmi s- _she wi'll
sion to attain
benefits majority
(1) (2) (3) (4)

W are sending the prescribed registration fee by
cash/ noney order. W the abovenaned, solemmly affirmthat
what is stated in paragraphs is true to our own know edge
and that what is stated in the remaining paragraphs .is
stated on information and belief, and |I/W believe the sane
to be true.

We also declared on solem affirmation that up to-the
date of submi ssion of this application there has not been
any change whatever in any of the particul ars aforesaid.

Solemly affirmed at

Dat e this L day
of ...

(1)

(2)

(3)

(4)

(5)

Nanme and Si gnatures
Certified that the persons who have signed the
application have signed in nmny presence and have solemly
affirmed that the particulars furnished therein are true.
Nane of Attesting Wtness
Desi gnati on
And Seal, if available
Bef ore ne
( Price Re. 1)
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| NDI AN PARTNERSHI P ACT, 1932
Noti ce of change of Constitution or Dissolution of Firm
(See rule 4)
FI RM REGN. NO and DATE

Regi stered Address. ........... ...

Partners in the above naned firm

We, being agents of a partner in the abovenentioned
firmpersons specially authorised by a partner in the above
mentioned firm to give notice in this behalf hereby give
noti ce that
(a) the constitution of the firm has changed as foll ows: -

(1) M. /MesSSIrs ............... of ..
has/ have joined the firmas new /partner/partners on
(2) M./Messrs ........0 ...... of ...
has/ have retired as partner/partners of the firmw th effect
from ..
(b) the said firmhas been dissolved on...........

[IWe/ t he
abovenanmed. . ..... ... ...

solemly affirmthat what is stated in paragraphs...........
is true to nmy/our own know edge, and that what is stated in

the renaining paragraphs ............ is st at ed on
information and belief, and |/W believe the sane to be
true.

I/We declare on solem affirmation that up to the date
of submission of this application there has not been any
change in any of 'the particulars previously intinmted save
and except the change notified above.

Solemly affirnmed at:
Dated this.............. day of........... 19. .. ..
Nane and Si gnatures-

(3)

Certified that the person who has signed this notice
has signed it in nmny presence and he has sol emmly affirned
that the particulars furnished there in are true.

In the case of person not conversant with the English
Language, the contents of the above particulars have been
explained to himin a language famliar to himand he has
affirmed the truth thereof.

Si gnat ure.
Note 1. -- Please strike out item(a) or (b) whichever is
not applicabl e.
Note 2.-- Please give dates according to the  English
cal endar .
Note 3.-- In case there is only one person left then the

firmshould be considered as dissolved and the formshould
be filled in accordingly.

Note 4.-- This notice nmust be signed by every partner or his
agent specially authorised in this behalf on' solem
affirmation before a Magistrate or other officer  duly
enpowered to adm ni ster oaths

(Price Re. 1)
Form' G
(See rule 6)

Regi ster of firns




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 19

Nunber of Entry Date of Entry Nat ure of Remar ks
Entry

FORM ' H
(See rule 17 )
Certificate of Registration
(Nati onal Enbl en)
The 1 ndi an Partnership Act, 1932
(Act No | X pf 1932)
Regi stration No........... .......

It is certified that a firmby name....................
with its head office at ................... has this day
been duly registered under the Indian Partnership Act, 1932
(Act No. | X of 1932).

G ven under ny hand this

day of ...... 19.. ..
Regi strar/ Assi stant Regi strar of Firns
Bonbay, Pune, Nagpur, Aurangabad.

Bef ore proceeding further, we rem nd ourselves that we
are concerned with a suit filed by a partner for dissolution
and accounts. No third party rights or liabilities are
i nvolved in the present suit filed by respondent no. 1

Undoubt edl y counsel on both sides addressed argunents
covering |arger guestion. But we propose to  confine
ourselves strictly to the facts of the case and decide the
controversy wi thout touching up[on the larger issues or
connected issues arising out of the pleadings because the
mai ntainability of the suit is the sole issue based on
Section 69(2A) of the Act.

Section 62(2A) (extracted above) requires two conditions

before a partner can sue for dissolution of a firmand for

accounts : -

1. The firm nust be registered.

2. The person suing is or has been shown in the register
of firmas partner in the firm

It is not in dispute that the partnership as entered
into under a deed dated 28.11.1979 was duly registered and a

certificate of registration was granted. It is ~also an
admitted fact that the plaintiff, first respondent herein
was one of the founder partner wunder the deed dat ed

28.11.1979 and his nane did find a place in the register of
firmas a partner and there is nothing to show that at any
point to time, his nanme has renoved fromthe regi ster of
firms. W have seen that on the death of one of the
partners, his w dow was inducted into the partnership and a
deed was entered into on 20.10.1986, repeating al nost al
the clauses in the partnership deed dated 28.11.1979 except
for consequential changes necessitated by the induction of
new partner in the place of deceased partner

It is the contention of learned senior counsel, M.
Nari man, that when the new partner was inducted under the
partnership deed dated 20.1.01986 in the place of the
deceased partner, the firmregistered under the partnership
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deed dated 28.11.1979 ceases to be on the records of
register of firms and, therefore, the registration already

given will not ensure to the benefit of the partnership
entered on 20.10.1986. If that be so, according to M.
Nari man, |earned senior counsel, the conditions inmposed by

Section 69(2A) are not satisfied and, therefore, the suit as
filed was not maintainable.

In support of his argunent, he placed strong reliance
on the expression 'partnership’ as defined in Section 4 of
the Act, It is the contention of Mr, Nariman that bearing
in mnd the definition in Section 4 of the Act, the partners
i ncludi ng second respondent will collectively be a firm and
that firm is not registered inasnmuch as the nane of the
second respondent does not. find a place in the Register of
Regi strar of Firms. Therefore, the |earned Single Judge was
right in holding that the suit was not maintainable at the
threshol d. According to the | earned senior counsel, the mere
fact that  the plaintiff’s nane find a place in the Register
of Registrar of Firms is not sufficient to maintain the suit
when admttedly one of the partners’s nane (second
respondent’s nane) was ~not shown in the Register of
Registrar of Firms. He also contended that a conparison of
| anguage enployed in-Sections 31 and 32 of the Act. WII
show that whenever ‘a partner is inducted into an existing
firm the old firm ceases to exist and an altogether new
firmcomes into existence fromthe date of induction of the
new partner and that new firmnust ger fresh registration
In support of this proposition, he placed reliance on Madho
Prasad and Qhers vs. Gouri Dutt Ganesh Lal (AI'R 1939 Patna
323) ; Meenakshi Achi ~and Another vs. P.S:/M Subramani an
Chettiar and Ohers (AR 1957 Madras 8) and Gouri Sankar
Sheroff and others vs. Central H ndusthan Bank 'Ltd. and
others (Air 1959 Calcutta 262). He also subnmitted that the
partners entered into another deed on 3.11.1992 and they
have expressly treated that the firmas reconstituted one,
In other words, according to the learned senior counsel,
the deed dated 20.10.86 in the (absense of such expression
(reconstituted firnm the understanding was the old firm
ceases to be in existence and a new firmwas brought into
exi stence. For this, he also placed reliance on clauses 4
and 5 others (Air 1959 Calcutta 262). He also subnmitted that
the partners entered into another deed on 3.11.1992 and they
have expressly treated that the firmas reconstituted one,
In other words, according to the |earned senior counsel,
the deed dated 20.10.86 in the absense of such expression
(reconstituted firm the understanding was the old firm
ceases to be in existence and a new firmwas brought into
exi stence. For this, he also placed reliance on clauses 4
and 5 regarding ' Conmencenent’ and 'Accounting . Year’' . He
al so placed reliance on a passage fromLindl ey on the Law of
Partnership. 15th Edition, page 374:-

" EBEach partner is, it is true, the

agent of the firm but as before

poi nted out, the firm is knot

di stingui shable from the persons

fromtinme to time conmposing it: and

when a new nmenber is admtted he

becones one of the firm for the

future. but not as fromthe past,

and this present connection wth

the firm is no evidence that he

ever expressly or i mpliedy

aut hori sed what nay have been done

prior to his admission. This is

wholly consistent with the fact
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that after the adm ssion of a new

nmenber, a new partnership is
constituted, and thus speci a
circunmstances are required to be
shown speci al ci rcumst ances are

required to be shown before the

debts and liabilities of the old

partnership are treated as having

been undert aken by the new

partnership."

Contendi ng contrary and supporting the judgment of the
Division Bench. M,. Sole. J. Sorabjee, |earned Senior
Counsel, submtted that. there is a well-recognised
di stinction between the |legal concept of dissolution and
reconstitution of a firm In the case of an inconing or an
outgoing partner in-a existing firm there is only a
reconstitution of ~the firm and in all other respects, the
existing firmcontinues with old and new partners. A | ook at
chapter V' of the Act. according to him wll fortify the
above contention.” In other words, chapter V deals wth
"I ncome and CQutgoing partners" ~while Chapter VI separately
deals with "Dissolutionof a Firn. The two are totally
di fferent concepts and cannot in |law be equated wi th each
ot her, According to the |earned Senior  Counsel, the rules
franed by Mharashtra Governnent in 1989 and the forns
prescri bed under the rules in particular Forms EE G and H
clearly support the said contention. It is also his
contention that even when there is adissolution of a firm
It does not cease to be registered firmbut for the purposes
of Partnership Act it —continues to be registered. In other

words, according to the I'earned Senior Counsel. the
registration of a firm is valid till it is cancelled in a
manner know to | aw. Non-conpliance of Sections 61,62 and 63.
as anended in Maharashtra, if at ~all, will attract the

penalties prescribed under Section 69A and nothing nore and
it is incorrect to contend that non-conpliance of the said
provisions will result in deregistrationis a drastic one,
it is inmpermssible to hold that non-conpliance with
Sections 63(1) and 63(1A) would lead to deregistration of a
firm in the absence of express and clear |legislative
provisions to that effect. He further contended that nerely
because another partnership deed was made on 20.1.01986, it
cannot be said that there was a dissolution of the old firm
and consequential formation of a new firmunder the |atter
dead. According to the | earned Senior Counsel, it is the
substance of the matter that is relevant to be |ooked into
and not the phraseol ogy enployed by the parties: IN others
words, the test is whether after the execution of the deed
dat ed 20.10.1986, for all intents and purposes,. the firmas
reconstituted was a different unit or remained the sanme unit
in spite of change in its constitution. Looked at fromthis
angle, the wunit remained the sanme as it originally was in
spite of change in its constitution and the contention to
the contrary, according to the |earned Senior Counsel, was
not correct. To support this, he poi nted out t he
simlarities bet ween t he t wo deeds. The al | eged
dissimlarities as found in Causes 4 and 5 of the Document
dated 20.1.1986 are really not dissimlarities but
consequential and incidental changes.

In support of his contentions, he placed reliance on
the following judgnents of this Court and other High
Courts: -

Conmi ssi oner of Income-Tax. West Bengal vs. A WFiggies &
Co. and Ohers (1954 (5) SCR 171); Ms Wazid Ali Abid Al
Vs. C.1.T., Lucknow ( 1988 (Supp) SCC 193); Tyresoles
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(I'ndia) Calcutta vs. Conm ssioner of Income-Tax, Coinbatore
(1963 Vol. 49 ITR 515); Firm Grdhar Mal Kapur Chand vs.
FirmDev Raj Madan Gopal (1964) 1 SCR 995); Pratapchand
Ranthand & Co. vsw. Jehangirji Bomanj i Chinoy (AR 1940
Bonbay 257) : Tapendra Chunder Goopta vs. Jogendra Chunder
CGoopta and Qhers (AIR (29) 1942 Calcutta 76); Messrs,
Durga Das Janak Raj vss. Ms. Mhatta Brothers a Firm (AR
1969 Gujarat 178); and Kesrimal and Another vs. Dalichand
and others (AR 1956 Raj ast han 140).

In reply to the contention of M, Nariman that the
pur pose for whi ch Section 69(2A) was i ntroduced by
Maharashtra legislature wll be the last if the view
projected by himis not accepted, M. Sorabjee submtted
that failure to conply wth the mandatory provisions in
Section 61.62 or 63 nay attract the penalties provided under
Section 69 A of the Act ~but not the deregistration of the
firm In support of this, he placed reliance on a judgnent
of the ~Andhra Pradesh High Court in Maddi Sudarsanam and
O hers ' vs., Borogu Viswanadham Brothers (AR 1955 Andhra 12).

At the outset, we would like to deal with the substance
of the Partnership deeds in this case. As noticed earlier
the first Deed of Partnership was entered into on 29.11.79
and that partnership firmwas requested on 15.12.80 . One of
the partners (Shri ‘Mohanlal H nji Chawda) died non 6.5.86
and in his place, his widow was indicted. The second Deed of
Partnership was drawn on 20.1.86. By reason of the second
Deed of Partnership, can it be saidthat the existing firm
di ssolved or ceased. It is relevant here to note that in
both the deeds it was expressly made that the death,
insolvency or retirement of —any partner shall not dissolve
the partnership firm On_ the other hand, the partner shal
be entitled to carry on the partnership business on the
terns and conditions nmutually agreed upon bu the said
partners (vide Clause 11) . Therefore, it cannot be
contended by the appellants that by reason of death of one
of the partners, the existing firmstands dissolved. Camit
then be said that by reason of (inducting the w dow of the
deceased partner the existing registered firm ceased and
totally a new partnership firm cane into- existence.
According to the appellants, by reason of Causes 4 and 5 in
the second Deed of Partnership. It nust be deened that the
old partnership ceased and entirely a new partnership firm
was found under the second Deed. W are unable to agree wi th
the contention of the Ilearned senior counsel for the
appellants on this aspect. Causes 4 and 5 relate to
conmencenent of the partnership and accounting year. There
are mnimal changes introduced in the second Deed of
Partnership by reason of the introduction of a new partner
in place of Clauses 4 and 5 in the first Partnership Deep
and in other respects, nanely, the name of the partnership
firm the address and |ocation of the firm the" business
carried on and shares allotted among the partners and

duration of the partnership, are identical. Mreover a
careful reading of clauses 5 and 6 of the second partnership
deed will give an inpression that the partners have agreed

to continue the existing firm The profits or |osses for the
period prior to and up to the death of deceased partner is
dealt with and provided. There is no indication that the old
firm was di ssol ved. Likewi se, reliance placed on the
recitals in the third Deed of Partnership drawn on 3.11.92
will not cone to the help of the appellants. Learned counse
for the appellants placed reliance on the termused in the
third Partnership Deep reconstituted in the Preanble
portion. W are of the opinion that this does not nake any
substantial difference when we 1|00k into the substance of
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the three deeds. In this connection, the | earned counsel for
the respondents has rightly placed reliance on the foll ow ng
observation made in Tyresoles (India). Calcutta (supra):

“In our opinion, the test of the

pudding is in the eating and the

true scope of the instrunent can

readily be ascertained from what

actual |y happened instead of nerely

dependi ng upon expressions which

the parties mght have under sone

m st aken notion | oosely used."

Li kewise. this Court in AW Figgies & Co. And Os,
(supra) at page 177 observed on a construction of two
docunents of partnership as follows :-

"To all intents and purposes the

firmas reconstituted was not a

different unit but it remained the

sane unit in spite of the change in

its constitutions."

We are, therefore, of the viewthat the existing firm

conti nued.
The contention of the | earned counsel for the
appel l ants that the induction of the new partner will result

in dissolution of the firmis not also acceptable. Reliance
pl aced on the | anguage of Sections 31 and 32 of the Act to
support the said contention will be of noavail if we |ook
into Section 17 of the Act. Section 17(a) of the Act
(extracted above) 'suggests only reconstitutiion of the firm
where a change occurs in the constitution of  the firm
O herwise, the old firm remnd the sanme, Here we can
usefully quote the passages fromthe judgnents of this Court
and other Hi gh Courts.

In Tyresoles (India). Calcutta (Supra) a Division Bench
of the Madras High Court observed thus:-

" The di ssol ution and

reconstitution of a partnership are

two different |egal concepts. The

dissolution puts an end to the

part nership. but reconstitution
keeps it subsi sting, though in
another form . A dissolution

followed by sonme of the erstwhile
partners taking over the assets and

liabilities of t he di ssol ved
partnership and form ng thensel ves
into a partnership is not

reconstitution of t he origi na

partnership. The partnership formed
after the dissolution is a new
partnership and not a continuation

of a firm of partnership
necessarily inplies that the firm
never became extinct., What it

denoted is a structural alteration

of the nenbership of the firm by

addition or reduction of nenbers,

and an incidental redistribution of

the shares of the partners.”

To the sane effect, this Court in Conm ssioner of
I ncome-tax, West Bengal-111 Vs. MS Pigot Champan & Co. -
(AR 1982, SC 1085) observed as follows:-

"The principle is well settled that

it is on examnation of relevant

docunents and relevant facts and

circunstances that the Court has to
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be satisfied in each case as to
whet her there has been a successi on

or a nere change in t he
constitution of the partnership. It
cannot be di sput ed t hat

"dissolution” and ’'reconstitution

are two distinct legal concepts,

for, a di ssolution brings t he

partnership to an end while a

reconstitution nmeans t he

continuation of the partnership

under altered circunmstances but in

our view in law there would be no

difficulty in a dissolution of a

firm being fol'l owed by the

constitution of a newfirmbuy sone

of the erstwhile partners. who may

t ake over t he assets and

l'iabilities of the dissolved firm"

The 'next question is whether the registration given to
the firm wunder the first Partnership Deed ceases when a new
partner was introduced into the firm For this, we refer to
Sections 58,59 and 63, the relevant portions have already
been extracted. Rules 3, 4,6 and 17 have al so been
extracted. The fornms prescribed in this connection have al so
been extracted. A close perusal of these provisions wth
Forms "A", "E', "G' and "H' will ~showthat there is a
definite distinction between the Certificate of Registration
given to the firm and any alterations to be entered in the
Regi ster of Firms. This wll suggest in no uncertain termns
that the changes in the constitution of the firmwll not
affect the registration once nmade. In other words, it is not
required that every tine a new partner i's inducted fresh
registration has to be applied  and obtained. However,
i nformation about changes have “to be given. Failure to
conply attracts penalties under Section 69A of the Act. In
this contend, the judgrment in Maddi Sudarsanam (supra) can
be useful ly cited. It was hel d that: -

"The second condition laid

down in Section 69(2) is also

satisfied. The persons now suing

i.e. the present partners are shown

in the Regi ster of Firns as

partners of the firm though the

same Register shows two ot her

partners., own of whom died and the

other retired. It may be that the

fact of retirement of one of the

partners and the death of another

shoul d have been notified to the

Regi strar under Section 63(1) as

the said events effected a change

inthe constitution of the firm

But the default made by the firmin

considering the question of the

mai ntai nability of the suit under

Section 69(2). There is t he

essential distinction between the

constitution of a firm and its

di ssolution. Non-conpliance with

the provisions of S. 63(1) may have

only other consequences, but under

S. 69(2) only two conditions shoul d

be conplied with by a firm to

enforce a right arising from a
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contract and those two conditions

are conmplied within the present

case.

The above viewis supported by the decisions of this
Court and various other H gh Courts. In Firm Grdhar M
kapur Chand (Supra), this court held that once there was
registration under the Indian Part nership Act t hat
registration, in our opinion, continues to operate as
regi stration under that Act and continues to be effective-
in other words, valid registration in the eye of law as
adm nistered in India so long as the registration is not
cancelled in accordance with |aw "

In Pratapchand Ranthand & Co. (supra), The Bonbay Hi gh
Court observed as follows: -

"Deal i ng in particul ar with

S.63(1), that subsection anong

ot her things provides that when a

registered firm is dissolved any

person _who was a part ner

i mediately before the dissol ution

or the agent of any such partner or

person specially authorized in this

behal f, may give notice to the

Regi strar of such change or

di ssolution, /specifying the date

therefore, and 1the Registrar shall

make a record of the notice in the

entry relating 'to the firmin the

Regi ster of Firnms, and shall file

the notice a ~along wth the

statenent relating to-the firm

filed under S.59. Pausing there,

that Section evidently contenpl ates

in the case of a dissolution of a

firmby death that notwthstanding

the death h the firmshould stil

be treated for the purpose of the

Act as still registered., M, Davar

has argued that by reason of the

death and the dissolution of  the

firm the firm ceased to be

regi stered, and in his argunent he

went so far as to say that the firm

ought to have been g registered

again No s doubt it would have been

| ogi cal having regard to S.42 if

the Act had so provided., But in

fact it has not, The Act does

contenpl ate not wi t hst andi ng

di ssolution by death that o far as

registration is concerned the firm

is to be deened still to be
regi stered, and it expowers any
person  who was a partner

i medi ately before the dissolution
to give motive of the change and
required the Registrar to record
that notive in the entry relating
to the registration of the firm and
to file it along with the origina
statenent which had been filed. The
next Section requiring notice is
S.69(2). That is in these terns:

No suit to enforce a right arising
from a contract shal | be
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instituted in any Court by or on
behal f of a firmagainst any third
party unless the firmis registered
and the person suing are or have
been shown in the register of firms
as partners in the firm

Applying that sub-section to the
pr esent case t he firm was
regi stered and in ny opi ni on
continued to be registered at the
date of the institution of this
suit on 26th Cctober 1939. There is
notine limt fixed in any of the
S.60 to 63 as to when notice of
alterations or changes should be
given, M, Davar argued  that the
word "when wi th which each of those
Sections begi ns i nvol ves an
obl i gati on upon t he person
proposing to give notice of  the
change to give it imredi ately upon
the change occurring. The Sections
do not say so. The position
therefore is this: “the firm was
regi stered at the time of the
institution of the suit. The firm
then consisted of Chhogara

Dhanaji and Chhunilal 1danji, two
of the original partners whose
nanes were shown on the register at
the date of registration and were
shown on the register at the date
of the institution of the suit. The
fact that the firm was regi stered
at the date of the institution of
the suit and that the names of the
persons suing (The firm being a
conpendi ous nanme for the ‘persons
suing) were shown in the register
at The date of the institution of
the suit appears to me to be a
conpliance with s.

69(2) of the Act.

It would seemthat the Legislature
introduced the words with which
that subsection concludes., Viz.
and the persons suing are or have
been shown in the register of firms
as partners in the firm advisedly.
If additional partners had cone
into the firmas partners since the
date of registration and their
nanes had not been entered on the
regi ster in accordance with notice
of a change kin the constitution of
the firmgiven to the Registrar. it
may well be that the firmas then
constituted could not sue, because
although it was a registered firm
some of the persons then suing
woul d not be shown in the register
of firms as partners in the firm at
the date of the suit. That is not
this case. The partners who are
suing were shown in the register
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originally and are still show , and
the firm according to nay ny
construction of the Act renained
regi stered not wi t hst andi ng t he
death of one of the origina
partners.”

The above view of the Bonmbay H gh Court was foll owed
and applied by the Calcutta Hi gh Court in Jogendra Chunder
Coopta (supra), Punjab High Court in Ms Durga Das Janak
Raj (Supra) and the Rajasthan H gh Court in Kesrimal & Anr.
(supra).

I n our opinion, the view taken by the Bombay H gh Court
and foll owed by the other H gh Court 1is the right view

Learned counsel for. the appellants places strong
reliance on the objects and reasons for the anmendnents
i ntroduced in the Maharashtra Act. According to the |earned

counsel, if his contention is not accepted, the object with
whi ch Section 69(2A) was introduced will be lost. W do not
think so. ~ Inthis context, we wsh top point out that

Section 69(3)(a) of the Central Act enables the partners of
both registered and unregistered firnms to file a suit for
di ssolution and /or accounts. That being the position by
i ntroduci ng sub-section (2A) in Section 69, the Mharashtra
Legi sl ature has placed certain restrictions to the extent
that even the suit for dissolution of a firm or for
accounts, the suit can be filed only if the firm is
regi stered and the 'person’ suing as a partner is shown in
the Register of Firnms as a partner-in the firm In other
words, a person, who is not shown in the Register of Firns
by induction after registration even though the firm is
regi stered, cannot file a suit for dissolution or accounts.
This does not in any way nean that the registration given to

the firm earlier will cease. In this case, the firm was
regi stered and there was only reconstitution of the firm and
the first respondent, the plaintiff in this case, is a
per son whose name i s shown in the
Regi ster of Firns also with the names of the appellants and,
therefore, there is conpliance of Section 69(2A). The

contention to the contrary by the |earned counsel for the
appel | ants cannot be accept ed.

The decisions cited by the learned counsel- for the
appel l ants are distinguishable. In Mdho Prasad and others
vs. Gouri Dutt Ganesh Lal (supra), the principal question
that arose for considerati on was whet her an i ncom ng partner
can be nade |iable for debts contracted b y-a firmbefore he
joined it. In Gouri Sankar Sheroff and others vs. Centra
H ndusthan Bank Ltd and others (supra), again a creditor’s
right to proceed against assets of partnership firmand not
a suit by partners for accounts. |In Menakshi. Achi/ and
Anot her vs. P.S. M Subranani an Chettiar and Qhers (Supra),
again it was a case concerning the liability of partner for
obligations incurred before his introduction. Ms 'Nandla
Sohanl al . Jul lundur vs. The Conmi ssioner of |ncone-Tax.
Patiala (AR 1977 Punjab & Haryana 320) also is not hel pful
to the appellants.

W are also not inpressed by the argunents of the
| earned counsel for the appellants that if the definition of
Section 4 is applied to Section 69(2A) then unless the nanes
of all partners find a place in the Register of Firns , the
suit filed by the Plaintiff cannot be sustained. The fact
that the firmwas registered and Plaintiff’s nanme finds a
place in the Register of Firns are not in dispute., The nane
of the newly introduced partner, or cours, does not find a
place in the Register of Firms. That means the person whose
nane does not find a place in the Register of Firms many
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incur certain disabilities and that will not disable the
plaintiff to press the suit against the firm which was
regi stered agai nst the persons whose nanes find a place in
the Register of Firms. W are not called upon to decide what
are the disabilities of the person, whose name does not find
a place in the Register of firns. For the purpose of Section
69(2A), the partnership firmwll nean the firmas found in
the certificate of registration and the partners as found in
the register of firms maintained as per rule in Form’G.
The present suit being one for dissolution and accounts by
one of the partners, whose name admittedly finds place in
the Register of Firns alongwith the names of all the
appel l ants, the requi rements of Section 69( 2A) are
satisfied. Section 4 of the is also conplied with for this
[imted purpose.

Qur conclusion is that —on the induction of the second
respondent, the existing firmwas only reconstituted on the
facts of ‘this case and, therefore, there is no necessity to
get a fresh registration. If by virtue of non-conpliance of
certain mandatory provisions in not informng the firm
certain penalties provided in the Act alone are attracted
and that will not lead to the conclusion that the
registration of the firmceased. This conclusion is based on
a conjoint reading of Sections 58 63 and the form prescribed
thereunder. Further, this conclusion does not in any way
mlitate the object of the Miharashtra Anendnent i ntroduced
by Act 29 of 84.

In the result, we hold that the suit in question is not
hit by section 69(2A) of the Act and, therefore, the
Di vi sion Bench i s ri ght in al | owi ng t he Appeal
Consequently, the Appeal is dismssed. However, there will
be no order as to costs.




