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ACT:

I ndi an I nconme-tax Act (11 of 1922)-Renuneration as Managing
Di rect or - Whet her assessable as inconme of individual or of
H ndu undi vi ded fam |y.

HEADNOTE

A Hi ndu undivided fam |y carrying on managenment of a conpany
di srupted into 3 branches, one being that of the assessee,
and the shares of the conmpany were nore in the nanes of his
fam |y nmenbers. The consideration for all these subsequent
acqui sitions was fromthe H ndu undivided fam |y funds. Al
the shares-the previous and subsequent acquisition-were
treated in the books and the bal ance slice of the assessee
famly as its property and its dividends were also credited
to the account of the famly. As Managing Director of the
conpany the assessee received certain remuneration. On the
guestion whet her the managing director’s remuneration
received by the assessee was assessable in his individua
hands or in the hands of the assessee’s Hindu undivided
famly, this Court

HELD :-The renmuneration was assessable as the  assessee’'s
i ndi vidual incone and not as the income of his /Hindu
undi vi ded famly.

The broad principle that has, to be applied in such cases is
whet her the renuneration received by the coparcener in
substance though not in formwas but one investnent of the
famly funds in the business or whether it was a
conpensati on nmade for the services rendered by t he

i ndi vi dual coparcener. If it is the forner, it is an incone
of the H ndu undivided famly but if it is the latter then
it is the income of the individual coparcener. If the

income was essentially earned as a result of the funds in-
vested the fact that a coparcener has rendered sonme service
woul d not change the character of the receipt. But if on
the other hand it is essentially a renmuneration for the
services rendered by a coparcener, the circunstances that
his services were avail ed of because of the reason that he
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was a nenber of the famly which had invested funds in that
busi ness or that he had obtained the qualification shares
fromout of the famly funds would not nake the receipt, the
i ncome of the H ndu undivided famly. [759 D

Applying the tests enunmerated above to the facts found by
the tribunal in the present case, there was hardly any room
to doubt that the incone in question was the individua

i ncome of assessee. He did not becone the managi ng director
of the firm for the mere reason that his famly had
purchased considerable shares in the firm He was elected
as a nmanaging director by the board of directors. The
tribunal had found that he received his salary for his
personal services. There was no material to hold that be

was el ected managi ng director on behalf of the famly. In
the past the salary received by himwas assessed as hi-,
i ndi vidual income. The sane was the case as regards the
salary received by the other managing directors. The

tribunal had found that he was not appointed as managing
director 'as a result of any outlay or expenditure of or
detriment to the famly property. It had further found that
the managing directorship was an enploynent of persona
responsibility and ability. [759 G

749

Conmi ssi oner- of Incone,-tax, West Bengal v. Kalu Babu La
Chand, 37 |.T.R /123; Mathura Prasad v.  Conm ssioner of
Income-tax 60 |.T.R 428, Piyeare Lal® Adhishwar Lal V.
Comm ssi oner of Income-tax, 40 |.T.R 17, V. D. Dhanwatey v.
Conmi ssi oner of incone-tax MP. 68, |.T.R 365; M D. Dhanwat ey
v. Conmi ssioner of Incone-tax MP.~ 68, |I.T.R_ 385;S. RM CT.
PL. Pal ani appa Chettiar v. ~Comnm ssioner of I ncome-
tax, Madras 68, |.T.R - 221; - Conm ssioner of lncone-tax,
Mysore v. Qurunath Dhakappa, 72 I.T.R~ 192 P. N. " Krishna
lyer v. Commi ssioner of Incometax Kerala, 73 I.T.R 539, and
Conmi ssi oner of |ncone-tax, Mysore v.D. C. Shah, 73, 1.T.R
692, expl ai ned.

Principle laid down in Gokul Chand v. Hukum Chand Nath Mal
48,1. A 162; held no nore valid.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 326 and 327

of 1967.

Appeals fromthe judgnments and orders dated May 3, 1966 of

the Madhya Pradesh High Court in Msc. Civil Cases Nos. 186

of 1963 and 39 of 1964.

M C. Chagla, Ashoke Chital e and Rameshwar Nath, for the

appel l ant (in both the appeals).

S. C Manchanda, G S. Sharma, R N Sachthey —and B. D

Sharma, for the respondent (in both the appeals).

The Judgnent of the Court was delivered by

HEGDE, J. The question of law arising for decision in | these

appeal s by certificate under s. 66A(2) of the Indian |ncome-

tax Act, 1922 (to be hereinafter referred to as the Act) is
"Whet her on the facts and in the circunstances
of t he case, t he nmanagi ng directors
remuneration received by Sri  Raj kumar Singh
was assessable in his individual hands and not
in the hands of the assessee Hindu Undivided
Famly ?"

This question was referred by the |Incone-tax Appellate

Tri bunal , Bombay Bench 'A to the Hi gh Court of Judicature at

Bonbay on an application nmade under s. 6(1) of the Act by

the Conmi ssioner of |Incone-tax, Madhya Pradesh. The High

Court has answered that question in favour of the Revenue.
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As agai nst that decision this appeal has been brought.

The assessee in this case is a Hindu Undivided Fanmly and
the concerned assessnment vyear is 1954-55, the relevant
accounting period being the year ending Diwali 1953 i.e.
Novermber 6, 1953. Previously a Hi ndu Undivided Famly was
carrying on business under the nane and style of Sarupchand
Hukancthand. That family was carrying on several businesses

one of which was the nanagenent of certain mlls. That
fam ly disrupted on March
750

30, 1950. The assessee is the branch of that famly. On
March 31, 1950, a conpany under the nanme and style of
Sar upchand Hukumanthand Private Ltd. was incorporated. The
capital of the conpany consisted of Rs. 5 crores divided
into 20,000 preference shares of Rs. 1,000 each and Rs.
3,000 ordinary shares of Rs. 1,000 each. The company itself
was incorporated for the purpose of acquisition from Ms.
Sar upchand Hukunthand, certain managi ng agenci es,
busi nesses, factories and properties and for that purpose to
enter into an agreenent with the said firmand to carry on
busi ness —as managi ng agents of Rajkumar MIlls Ltd., the
Hukanchand MI1ls Ltd. and the Hira MIls Ltd. and the other
busi nesses mentioned nore particularly in the Menorandum of
Associ ation of the conpany. The first. Directors of the
conpany were

(1) Sir Hukanchand Sar oopchandj

(2) Raj kunar si ngh Hukanthandj i

(3) Lady Kanchanbai 'Hukanthandji

(4) Ms. Prenkumaridevi Raj kumari singhji

(5) Raj a Bahadursi ngh Raj kumarsinghj i

(6) Rustomi Cowasji Jall.

The qualification prescribed for a director under  Art. 53
was the hol ding of at |east 10 shares in the conpany whet her
preference or ordinary or partly preference or partly
ordinary. Art. 55 provided that the Directors may fromtime
to time, appoint one or nore of their body to the office of
managing Director or nmanager on such terms and /at such
remuneration as nay be determined by the Directors. In
pursuance of the powers conferred on themunder Art. 55, the
Directors by their resolution dated March 31, 1950 appoi nt ed
for the purpose of managenent of the business of the conpany
Sir Hukunthand Rajoahadur, Rajkumar and Rajabahadur  as
managi ng Directors of ', he conpany on a remuneration of Rs.
5,0001- per nonth for each of them for their services.
Under Art. 63, the Directors were given certain powers for
the mnagenent of the conpany. they were 'subject to the
control of the Board of Directors. The three branches of
the, original H ndu Undivided Fam |y nanmely the branches of
Sir Seth Hukuncthand, Lady Kanchanbai and Sri  Raj kunmarsi ngh

were allotted 5,000 shares of the face value of Rs. /1,000
each. The assessee’s branch represented by its Karta got
5,000 shares. Rajkumar acquired 30 further shares in the
nane of his wife, Prenkumari and 10 shares in the nanme of
Raj abahadur . The consideration for all these subsequent
acquisitions was admittedly fromthe H ndu Undivided Famly
funds. Al the 5,030 shares were treated in the books, and
t he

751

bal ance sheet of the assessee famly as its property. The
di vidends in respect of these shares were also credited to
the account of the famly. Sir Hukunthand died and after
his death the other two continued to be the nanaging
Directors. For the years 1951-52, 1952-53 and 1953-54, the
recei pt of this Rs. 5,00011- per nonth received as
remuneration was treated as the income of Rajkumar as an
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i ndividual and assessed on that basis. Simlarly the
remuneration received by Sir Hukunthand and Raj abahadur have
been and continued to be assessed as their individua
i ncore. In meking the assessnent of the assessee in the
year 1954-55, the Income-tax Oficer referred to this item
in the foll ow ng words
"I't was clained that the income from nanaging
directors remuneration and fromdirectors fees
is assessable in his hands in individua
capacity. As was done in t he early
assessments al so. "
For that reason he did not assess the sumof Rs. 60,000/ and
the sitting fee of Rs. 1,420/- received by Rajkumar in the
account year relevant to the assessment year 1954-55 in the
hands of the H ndu undivided fam |y but they were assessed
in, the hands of Raj kumar as an individual. On January 10,
1961, the Commissioner of Incone-tax, in exercise of his
power under s. 33(B) issued a notice to the assessee to show
cause why the assessnent of the assessee for the assessnent
year 1954-55 should not be revised by treating the sum of
Rs. 60,000/- plus Rs. 1,420 - as the incone of the assessee
H ndu Undi vi ded Fanily of which Raj kumar was the Karta. The
assessee opposed that notice. He claimed the anobunt in
guestion as his individual income. The Conmm ssioner did not
accept the contention of the assessee and purporting to rely
on the decision of this Court in Conm ssioner of |ncome-tax,
West Bengal v. Kalu Babu Lal Chand, (1) held that inconme was

of the assessee. He taxed the _assessee accordi ngly.
Aggrieved by that decision, the assessee took’ us the matter
in appeal to the Income-tax Appellate Tribunal. Before the
tribunal, |earned Counsel for the assessee conceded that the

sitting fee of Rs. 1,420/- may be treated as the inconme of
the assessee. Hence the dispute centered round the sum of
Rs. 60,000,/- received by Raj kumar -as salary. The tribuna
upheld the contention of the assessee. The tribunal after
tracing the history of the Private Ltd.Co. of Raj kumar was a
Director and the manner in which the earlier assessnments
wer e nade observed : --

"Fromthe facts set out above it is clear that this is not a
part and parcel of the sane transaction or the same schene
of arrangenment. \Watever may be said of

(1) 37 1. 1. T. R 123.;
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the bigger H ndu undivided famly, it was sheer accident  of
circunstances that the snmaller Hi ndu undivided fam |y  cane
to hold these shares. Both Raj kumar and Rajabahadur~ bel ong
to the same branch and both of them are managing ~directors.
The managi ng directors were appointed by a resolution of the
Board of Directors and they were subject to renoval by the
Directors at any tinme. The appoi ntrment of managi ng director
was not conditioned upon either Rajkumar or Rajabahadur
acquiring these shares. On the disruption of the |arger
H ndu wundivided famly the smaller H ndu undivided famly
got for its share certain shares. Watever may be said  of
the directors.” fees, that having been now conceded as
income of the H ndu undivided fam |y, the sane cannot be
said of the managing directors’ renuneration. The managing
director holds office by virtue of the resolution of the
Board of Directors. He may not be a servant of the Conpany

but still he receives his salary for his personal services.
The contribution of the capital nay at best be considered as
acquiring the qualification of a director. It is not al

peopl e who hold shares that could autonatically aspire +to
be managing directors. There is no evidence to show that
Raj kumar and Raj abahadur were appoi nted managing directors
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on behalf of the famly or that the inconme was earned by
utilizing the joint famly property or was detrinment to the
fam |y property. There is no material in this case to hold
that the acquisition of the business or flotation of the
conpany and the appointnment of the nanaging directors were
i nseparably linked together. As already noticed right up to
the accounting year relevant to the present assessnent year
the income was treated as inconme of Rajkumar in his
i ndi vi dual capacity. It is true no doubt that there is no
guestion of res judicata but this fact has certainly to be
taken into consideration. This income has been assessed
under S. 7. It has been earned by Raj kumar for his services.
It has accrued in his hands. It is open to himto give it
over to the family and the nere fact that it was included in
the fanmily s account or the bal ance sheet cannot in any
event affect the question at issue............. Raj kumar was
not appoi nted as managi ng director as a result of any outlay
or expenditure of or detriment to the famly property. The
nmanagi ng directorship was an enploynent of per sona
responsibility and ability and the nere fact that certain
qual i fication shares and other shares were property of the
H ndu undi vi ded
753
famly was not the sole or even the nmain
reason for his appointnment to the responsible
post of managing director.”. W are clearly of
the ' opinion therefore that the remuneration
receiived by Raj kumar was assessable only in
hi s hands as an individual and cannot be con-
sidered as and clubbed with the income of the
H ndu undivi ded famly."
The Hi gh Court of Madhya Pradesh did not agree wth the
concl usion reached by the Incone-tax Appellate Tribunal. It
felt that in view of the, decision of this Court in
Comm ssioner of Inconme-tax, \Wst Bengal v. Kalu Babu La
Chand(1) the answer to the question referred to it should be
in favour of the Revenue.
The question of law arising for decision in this ‘case has
been the subject matter of nunmerous decisions of this  Court
and of various H gh Courts. But yet the |aw cannot be said
to have been settled beyond controversy. The two opposing
view points to which we shall refer presently try to -seek
sustenance fromone or the other decisions of this Court-:
As far back as 1921 in Gokul Chand v. Hukum Chand Nath
Mal (") the Judicial Commttee ruled "that there could be no
valid distinction between the direct use of the joint famly
funds and the use which qualified the nenbers to make the
gains on his efforts”". 1In making this observation, the
Judicial Commttee appears to have been guided by certain
ancient Hndu lawtexts. That view of the l|aw becane a
serious inpedinent to the progress of the Hi ndu society. It
is well known that the decision in Gokul Chand' s case(’)
gave rise to great deal of public dissatisfaction and the
central legislature was constrained to step in and enact the
H ndu Gains of Learning Act, 1930 (30 of 1930) which
nullified the effect of that decision. Then came the
decision of this Court in Commi ssioner of Incone-tax v. Kalu
Babu Lal Chand. (1) On the facts of that case, this Court
held that the remunerati on earned by Rohatgi as the nanagi ng
director of a firmwas the incone of his H ndu Undivided
Fam | y. The facts of that case were sonewhat peculiar
They were set out at p. 130 of the report. It would be best
to quote that passage which reads :
"Here was the Hindu undivided fanmly of which
B. K Rohatgi was the karta. It Dbecane
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interested in the concern then carried on by
M | khi Ram and ot hers under the name of India
Electric Wrks. The karta was one of the
promoters of the company which he floated with
a viewto take over the India Electric Wrks
as a going concern. |In anticipation of the
i ncorporation of that conpany the karta of the
fam ly took over the

(1) 37 1. T. R 123.

69 Sup. Cl. (P)/71-4

(2) 48, 1. A 162.
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concern, <carried it on and supplied the
finance at all stages out of the joint famly
funds and the finding is that he never
contributed —anything out of his separate
property, ~if, he had any. The Articles of
associ ation of the conpany provided for the
appointnent as managing director of the very
person who, as the karta of the famly, had
pronoted the conpany. ~The acquisition of the
busi ness, ~die flotation of the conpany and
appoi nt ment _of -the managi ng director appear
to us to be inseparably |inked together. The

joint famly assets were used
cquiring
the ' concern and for financingit and in lieu
of all that detrinent to the-joint famly

properties the joint-famly got not only the
shares standing inthe nanes of two menbers of
the fam |y but also, as part and parcel of the
sanme schene, the nanagi ng directorship of the
conpany when incorporated. It is also ' signi-
ficant that right up to the accounting vyear
rel evant to the assessnent year 1943-44, the
i ncome was treated as-the inconme of the Hi ndu
undivided famly. It is true that there is no
guestion of res judicata but the fact that the
remuneration was credited to the famly is
certainly a fact to be t aken into
consi deration."
The next canme the decision of this Court in Mathura Prasad
v. Comm ssioner, of Incone-tax(’). The facts found in that
case are nore or less sinmlar to those found in Kalu Babu
Lal Chand's case (2 ). Those facts are :-Mathura Prasad,
t he manager of his Hi ndu Undivided Fanily had entered into a
partnership as representing his famly of which he was the
karta for the benefit of the famly. There was also no
dispute that in the firmof Badri Prasad Jagan Prasad, the
assets of the assessee fam |y were ,vested. The Tribuna
found that Mathura Prasad, the manager, becanme a partner in
the firmwith the help of joint famly funds and as partner
he was entrusted with the managenent of the Agarwal ' lIron
Wor ks. On the basis of those facts, it was held that the
al | owance received by Mathura Prasad was therefore directly
related to the investnment of the famly funds in the
partnership business. In the course of the judgnment, it was
observed
" 1t was suggested that Mathura Prasad earned
the allowance sought to be brought to tax
because of the special aptitude he possessed
for managing the Agarwal Iron Wrks, and the
al | owance clai med by himwas not earned by the
use of the joint famly funds. But no such
contention was raised before the Hi gh Court.

for

a
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We have been taken through the petition filed
in the Hi gh

(1) 60 I.T.R 428.

(2) 37 1.1.R 123.
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Court under section 66(2) of the Act, and
there is no avernment to the effect that
Mat hura Prasad had any special aptitude for
managenment of the Agarwal |ron Wrks, and what
was agreed to be, paid to him was as
remuneration for perform ng services because
of such aptitude.”
Then we cone to the decision of this Court in Piyeare La
Adi shwar, Lal v. Conmi ssioner of |Incone-tax(’); Therein one
Sheel Chandra, who was the karta of his H ndu Undivided
famly <consisting of hinmself and his younger brother,
furnished as security his fanmly properties for being
appoi nted the treasurer of a bank. He would not have been
appoi nted treasurerof the bank but for the security given.
In that case also, it was contended on behalf of the
Comm ssi oner —of Inconme-tax that the salary earned by Shee
Chandra was a family incone-and is liable to be taxed as
such. That contention was negatived by this Court. From
that decision it follows that it is not any add every kind
of aid received fromfam |y funds which taints an incone as
famly incone. Before 'an incone earned by the exertions of
a coparcener can be considered as a famly inconme, a, direct
and substantial nexus between the incone in dispute and the
fam |y funds shoul d be established.
On October 27, 1967, this Court rendered three different
deci sions nanely V. D. Dhanwatey v. Conmi ssioner of |ncone-
tax, Mp.(2), M D. Dhanwatey v. Comm ssioner of |ncone-tax,
MP.(") and S. RM CT. PL. Pal ani appa Chettiar v.
Commenr. of Incone-tax, Madras (4 ) ; The facts in V. D
Dhanwatey’s case are : V. D. Dhanwatey as the karta of his
H ndu wundivided famly was a partner of a firm Hi s
contribution to the capital of the firm belonged to the
famly. Interest was payable on the capital contributed by
each partner. Under cl. (7) of the deed of partnership the
general managenent and supervision -of the part nership
busi ness was to be in the hands of V. D. Dhanwatey. Under
cl. ( 16), he was to be paid nonthly renuneration at the
gross earning of the partnership business. The question was
whet her the salary received by V. D. Dhanwatey was
assessable in the hands of his H ndu Undivided Famly: On
the above facts, the Hi gh Court held that the renuneration
paid to V. D. Dhanwatey was only an increased share in the
profits of the firmpaid to V. D. Dhanwatey as  representing
his H ndu undivided fam |y and hence the said anmount’' was
taxable in the hands of his undivided famly. By a mjority
decision this Court agreed with the view taken by the Hi gh
Court. This Court held that the remuneration paid by the
firmto V. D. Dhanwate directly related to the invest-
(1) 40, I. T. R 17.
(3) 68 1. T. R 385.
(2) 68 1. T. R 365.
(4) 68 1. T. R 221.
756
ments in the partnership business fromthe assets of the
famly and that there was real and sufficient connection
between the investnents fromthe joint famly funds and the
remuneration paid to him On that basis this Court ruled
that the salary paid to V. D. Dhanwatey was assessable as
the inconme of his H ndu Undivided Famly.
The facts found in M D. Dhanwatey’s case(’) were that M D.
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Dhanwat ey, as the karta of his H ndu undivided famly was a
partner in the firm H's share in the capital of the firm
was entirely contributed by the famly. Cause (5) of the
deed, of partnership providedfor paynent of interest to the
partners on their share contribution. Under C. (8), he was
to be the manager in-charge of the works and under cl. (16)
he was to be paid a nonthly remuneration. The question was
whet her the salary received by himcould be included in the
total income of his Hindu undivided famly. This Court held
that the salary received by himcould be included in the
total income of his Hi ndu undivided famly.
I n Patani appa Chettiar’s case 2 the facts found are as fol-
| ows :
In 1934, the karta of a H ndu undivided fam |y acquired 90
out of 300 shares in atransport conpany with the funds of
the famly. There  were initially four shar ehol ders
including the karta and two of themwere directors. On the
death of one of themin 1941, the karta became a director of
the conpany. On the death of another, who was nmanagi ng the
busi ness ‘of 't he conpany, he becane the nanaging director of
the conpany in 1942, At the relevant period he was entitled
to a salary and a conmission on the net profits of the
conmpany. The nmanaging director had control over t he
financial and -admnistrative affairs of the conpany and the
only qualification/under its articles of association was-the
qualification of a, director, viz., the holding of not |ess
than 25 shares in his own right. The question was whether
the managing director’s remuneration and conmission and
sitting fees received by the karta were assessable -as the
inconme of the famly.  This Court held that the shares were
acquired by the famly not with the object that the karta
should becone the manazing director but in  the ordinary
course of investnent and there was no- real connection
between the investnent of joint fam |y funds in the purchase
of the shares and the appoi ntnent of the karta as managi ng
director of the conmpany. The renuneration of the managing
director was not earned by any detriment to the joint famly
assets. Hence the anpunt received by the karta as’ managi ng
director’s remuneration, conm ssion and sitting  fees were
not assessable as the inconme of the H ndu undivided fanly.
(1) 68 1. T. R 385. (2) 681. T. R 221
757
The next case decided by this Court was Comm ssioner |'ncone-
tax, Mysore v. CQurunath Dhakappa(l). Therein the karta of a
H ndu Undivided famly was a partner in a registered firm
representing his famly. He was appoi nted nmanager ~ of the
firm on a renmuneration of Rs. 5001- per nonth. For the
assessment year 1960-61, he received a sumof ‘Rs. 14, 737/-
fromthe firmincluding a sumof Rs. 6,000/- as, his ~salary
for managing the firm s business. There, was no - finding
that the salary received, by the karta had directly  rel ated
to the assets of the family utilised in the firm Onh the
basis of those facts, this Court held that the sum of Rs.
6,00/ - could not be treated as the inconme of the Hndu
undivided family. |In the course of the judgnent this Court
observed
"I'n the absence of a finding that the incone
which was received by Dhakappa was directly
related to any assets of the famly wutilised
in the partnership, the income cannot be
treated as the incone of the H ndu Undivided
Famly."
Then we cone to the decision of this Court in P. N. Krishna
lyer v. Commissioner of Income-tax, Kerala.(') Therein
Krishna Ilyer, the karta of his Hndu undivided famly
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received salary, commssion and sitting fees as governing
director of a private conpany which carried on transport
busi ness, The shares which qualified the karta to becone a
menber of the conmpany were purchased with the aid of joint
famly funds. The entire capital assets of the conpany
originally belonged to the joint famly and were nmade
avai l abl e to the conmpany in consideration of a mere prom se
to pay the amunt for which the assets were valued.
di vi dends from shares of the value of Rs. 4,88,000 allotted
to the karta by the conpany in consideration of valuable
services rendered by himwere also treated as belonging to
the famly. The Tribunal held that the income from salary,
conm ssion and sitting fees earned by the karta was his
separate income. The High Court, on a reference, held that
the incone was assessable in the hands of the famly. On
appeal this Court held that the question whether the income
was the income of the H ndu undivided fanmily or of the

i ndi vi dual,, was a m-xed question of law and fact and the
final, conclusion drawn by the tribunal from the primary
evidentiary facts was open to challenge on the plea that the
rel evant principle has been m sapplied by the tribunal. On

the facts of the case, this Court affirmng the decision of
the H gh Court held that the income was primarily earned by
utilising the joint famly assets or funds and the, nere
fact that in the process of gaining the advantage an el enent
of personal service or skill or

(1) 72 1. T. R 192.

(2) 73 1. T. R, 539.
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| abour was involved did not alter the character of the
| ncone. Therein this Court further observed that in cases

of this class the character of the receipt had to be,
determ ned by reference to its source, its relation to the
assets of the famly of which the recipient was a nenber and
the primary object wth which'the benefit received was
di sbur sed.

Lastly we cone to the decision of (this Court in Conm ssioner
of Inconme-tax, Msore v. D. C. Shah.(’') Therein the
respondent, a Hi ndu undivided famly was the partner in two
firme through its karta D. C. Shah.. The karta was paid by
the two firnms remuneration as a managi nhg partner. He was
found to be a man of rich experience in the line of business
which the tw firns were carrying on. Cause (8) of the
partnership deed of the first firmprovided that Shah who
has been managi ng the business of the firmshall continue to
act as nmanaging partner for conducting the said -business
free fromany interference of the other partners with power
to manage, direct, appoint and/or renove, any one of. the
enpl oyees and/or do all other things including the right to
draw cheques, to nmake, deliver and accept docunments either
| egal or commercial in respect of the partnership “business.
Clause (9) provided that Shah shall continue to 'be the
managi ng partner for his lifetime or his retirement
whi chever is earlier. |In the deed of the second firm O ause
(14) provided for appoi ntnent of another partner, K, as the
nmanagi ng partner and gave the nmanaging partner powers
simlar to those in the deed of the other firm dause (15)
provided for Shah's appointnment after Ks retirement and
Shah was appointed after his-retirenent. No other partner
was paid any salary in this firm On these facts this Court
hel d that there was no real or sufficient connection between
t he i nvest nment of the joint famly funds and t he
-remuneration paid to Shah and that renmuneration was not
earned on account of any detrinment to the joint famly
assets and-the renuneration received by Shah as the managi ng
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partner of the two firnms was not assessable as the incone of
hi s Hi ndu undivided famly.

At first sight there appears to be conflict between the two
lines of decisions nanely Kalu Babu's case, Mathura Prasad’s
case; two Dhanwatey’'s cases and Krishna lyer’s case on one
side Pal ani appa Chettiar’s case, Dakappa' s case, and D. C
Shah’s case on the other. The line that demarcates these
two lines of decisions is not very distinct but on a closer
exam nation that line can be located. 1In order to find out
whet her a given incone is that of the person to whomit was
purported to have been given or that of his famly, severa
tests have been enunerated in the aforenentioned decisions
but none of them excepting Kalu Babu’s case

(1) 73 1. T. R 692.
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makes reference to the observations of Lord Summer in Gokal
Chand’ s case that "in -considering whether gains are

partible,  there'is no valid distinction between the direct
use of ‘the joint famly funds and a use which qualifies THe
nmenber to nake the gains by his own efforts". W think that
principle-is no nore valid: The other tests enunerated are

(1) whether ~the incone received by a co-
parcener of a Hndu wundivided famly as
remuner ation had any real connection with the
i nvestnent of the joint famly funds;
(2) ' whether the inconme received was directly
related to any utilization of famly assets;
(3) whether the famly had suffered any
detrinment in the process of realization of the
i ncone; and
(4) whether the inconme was received with the
aid and assistance of the fam |y funds;
In our opinion fromthese subsidiary principles, the broader
principle that emerges is whether the remuneration received
by the coparcener in substance though not in form was but
one of the nodes of return made to the fam |y because of the
i nvestnment of the famly funds in the business or whether it
was a conpensation nade for the services rendered by the

i ndi vi dual coparcener. If it is the forner, it is an incone
of the H ndu undivided famly but if it is the latter then
it is the, income of the individual coparcener. If ~the

income was essentially earned as a result of the funds in-
vested the fact that a coparcener has rendered sonme service
woul d not change the character of the receipt. But if on
the other hand it is essentially a renmuneration for the
services rendered by a coparcener, the circunstance that his
services were availed of because of the reason that he was a
menber of the famly which had invested funds in  that
busi ness or that he had obtained the qualification shares
fromout of the famly funds would not nake the receipt, the
income of the Hi ndu undivided family. Applying the tests
enunerated above to the facts found by the tribunal in the
present case, there is hardly any roomto doubt that the
income in question was the individual incone of Rajkunar

He did not becone the managing director of the firm-for the
nere reason that his fanmily had purchased considerable
shares in the firm He was elected as a managing director
by the board of directors. The tribunal has found that he
received his salary for his personal services. There is no
material to hold that he was el ected managing director on
behal f of the family. |In the past the. salary received by
hi m was assessed as his individual incone. The sanme was the
case as regards the salary received by the other managing
,directors. The tribunal has found that he -was not
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managi ng director as a result of any outlay or expenditure

of or detriment to the famly property. It has further

found that the nanaging directorship was an enploynment of

personal responsibility and ability. |In these circunstances

we agree with the conclusions reached by the tribunal that
the income in question cannot be treated as the incone of
the assessee. For these reasons we are unable to agree with
the High Court that the inconme in question can be held to be
the i ncone of the assessee.
Hence this appeal is allowed and in the place of the answer
given by the High Court to the question referred to it, we
answer that question as follows :
On the facts and in the circunstances of the
case the managing director’s remuneration
received by Raj Kumar Singh was assessable as
his individual income and not as the incone of
hi s Hindu undivided fam|y.
The departnent shall pay the costs of the appellant both in
this Court _and in the H gh Court. Hearing fee one set.
Y. P.
Appeal al | owed.
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