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Contenpt of Court-Wat is-Chief Mnister of State naking
remarks in public derogatory of ‘the Judiciary and courts-
Sought to justify making themin terns of  his politica
i deol ogy based on the teachings of Marx and Engels-If guilty
of contenpt-Constitution of India, Art. 19(1) and (2)-Scope
of inrelation to contenpt of court.

HEADNOTE:

The appellant, who was the Chief Mnister of Kerala at the
time., at’' a press conference held by himon Novermber 9,
1967, made various critical remarks relating to the

judiciary referring to it inter alia as "an instrunent  of
oppression” and the Judges as "domi nated by class hatred,

class prejudices", "instinctively" favoring the rich against
the poor. He also stated that as part of the ruling classes
the, judiciary "works 'agai nst workers, peasants and other

sections of the working classes" and "the | aw and the system
of judiciary essentially served the exploiting classes".
These remarks were reported in the newspapers and thereafter
in proceedings commenced’ in the High Court the appellant
was call ed upon to show cause why he should not be conmitted
for contenpt. In an affidavit in reply the appellant stated
that the reports were "substantially correct”, t hough
i nconpl ete in some respects. He supplied sone om ssions and
pl eaded want of intention to show disrespect to the
judiciary and justification on the ground that the offence
charged could not be held to be committed, in view of the
guarantees of freedom of speech and expression wunder the
Constitution. He clained that his observations did no nore
than give expression to the Mrxist philosophy -and what was
contained in the programre of the Communi st Party of India.
By a mmjority judgenment the appellant was convicted for
cont enpt of court and fined Rs. 1000/- or sinmpl e
i mprisonnment for one nonth.

In appeal to this Court it was contended on behalf of the
appel lant that the |law of contenpt nmust be read without
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encroaching wupon the guarantee of freedom of speech and
expression in Article 19(1)(a) : and that the intention of
the appellant in nmaking his remarks at the press conference
shoul d be examined in the Iight of his political views which
he was at liberty to put before the people; he sought to
justify the remarks as an exposition of his ideology which
he clainmed was ’'based on the teachings of Marx and Engels
and on this ground clainmed protection of The first clause of
Art. 19(1).

HELD : Uphol di ng the appellant’s conviction

The | aw puni shes not only act which do not fact interfere
with the courts and adm nistration of justice but also those
which have that tendency, that is to say, are Ilikely to
produce a particular result., Judged from the angle of
courts and adnministration of justice" there was no doubt
that the appellant was guilty of contenpt of court. Wether
he m sunderstood the teachings of Marx and Engels or
del i berately distorted themwas not to much purpose. The
likely effect of his words nust be seen and they clearly had
the, effect of |lowering the prestige of judges and courts
698

in the eyes of the people. That he did not intend any such
result may be a matter for consideration in the sentence to
he i mposed on himbut could not serve as a justification

It was obvious that the appellant had msguided hinself
about the true teachings of Marx, Engles and Lenin. He had
m sunderstood the attack by themon state and the |aws as
i nvol ving an -attack on the judiciary. No doubt the courts,
whi | e uphol ding the | aws and enforcing them do give support
to the state but they do not do so out ~of any inpure
noti ves. They do not range thensel ves on the-side of the
expl oiting classes and indeed resist, themwhen the |aw doe.
not warrant an encroachnent. To charge the judiciary as an
i nstrument of oppression, the judges as gui ded and domi nat ed
by class hatred, <class interests and class prejudices,
instinctively favoring the rich against the poor is to draw
a very distorted and poor picture of the judiciary. It was
clear that the appellant bore an attack upon judges -which
was calculated to raise in the nminds of the people a genera

di ssatisfaction with, and distrust  of al | judicia
decisions. It weakened the authority of |aw and law courts.
[712 E]

VWhile the spirit underlying Art 19)(1)(a), nust have due
play, the Court could not overl ook the provisions of the
second clause of that Article. |Its provisionsare to be
read with Arts. 129 and 215 which specially confer on this
Court and the High Courts the power to punish for contenpt
of thenselves. Although Art. 19(1)(a) guarantees conplete
freedom of speech and expression, it also nakes an exception
in respect of contenpt of court. Wiile the right is
essential to a free society, the Constitution has itself
i mposed restrictions in relation to contenpt of court and it
cannot therefore be said that the right abolishes the [law of
contempt or that attacks upon judges and courts wll - be
condoned. [704, (]

Samuel Roth v. United States of America, | L.Ed.2d 1489 at
1506; Arthur Terminiello v. Cty of Chicago. 93 L.Ed. 1131
at 1134; Charlotte Anita Wiitney v. People of the State of
California, 71 L.Ed. 1095, New York Tinmes Conpany v. L. B

Sulivan, 11 L.Ed. 2d. 686; and Kedar’ Nath Singh v. State of
Bi har, [1962] 2 Supp. S.C R 769, referred to.

Wiile it is true that Lord Mrris in Mleod v. St. Aubyn
L.R [1899] A.C. 549 at p. 561 observed that the contenpt of
court known fromthe days of the Star Chanber as Scandal um
Justiciae Curiae or scandalising the Judges, had fallen into
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disuse in England, as pointed out by Lord Atkin in Andre
Paul Terence Anbard v. The Attorney General of Trinidad, and
Tobago, A I.R 1936 P.C. 141 at 143, the observations of
Lord Morris were disproved within a year in The Queen v.
Gray. [1900] 2 QB. 36 at 40. Since then nmany convictions
had taken place in which offence was held to be commtted
when the act constituted scandalizing a Judge.[703 D

The CGovernnent Pleader, Hi gh Court, Bonbay v. Tulsidas
Subhanrao Jadhav, |.L.R [1938] Bom 179; expl ai ned.

In re : Basudeo Prasad, Cr. Appeal No. 110 of 1960 deci ded
on May 3, 1962; distinguished.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI'CTI'ON: Crimnal Appeal No. 56 of
1968.
Appeal fromthe judgnment and order dated February 9, 1968 of
the Kerala Hi gh Court in O P. No. 5032 of 1967 (Contenpt).
699
Y. K KrishnaMenon, D. P. Singh, N Nettar and Y. J.
Francis, for the appellant.
A Y. V. Nair, for the respondent.
M R K Pillai, for the- intervener
The Judgrment of the Court was delivered by
H dayatullah, C J. M. E. M S. Naniboodiripad. (forner
Chief Mnister of Kerala) has filed this appeal against his
convi ction and sentence of Rs.~ 1000 fine or simpl e
i mprisonnment for one nonth by the Hi gh Court of Kerala for
contempt of Court.i - Judgnment, February 9, 1968, was by
majority M. justice Raman Nair (now Chief Justice) and M.
justice Krishanoorthy lyer formed the majority. M. Justice
Mat hew di ssented. The case has been certified by ‘them as
fit for appeal to this Court under Art. 13 4 ( 1) (c) of
the Constitution.
The conviction is based on_ certain utterances  of the
appel l ant, when he was Chief Mnister, at a Press Conference
held by himat Trivandrum on Novenber 9, 1967. The report
of the Press Conference was published the following day in
some I ndian newspapers. The proceedi ngs were comrenced in
the High Court on the sworn information of an Advocate of
the H gh Court, based mainly on the report-in the |ndian
Express. The appell ant showed cause agai nst the notice sent
to himand in an el aborate affidavit stated that the report
"was substantially correct, though it was inconplete in sone
respects.’
The offending parts of the Press Conference will be referred
to in this judgment, but we may begin by reading it as a
whole. This is what was reported :
“"Marx and Engel s considered -the judiciary as
an instrument of oppression and even today
when the State set up his (sic) not undergone

any change it <continues to be so, M.
Nanbudiripad told a news conference this
nor ni ng. He further said that Judges -are

gui ded and dominated by class hatred, class
interests and class prejudices and where the

evidence is balanced between a well dressed
pot-bellied rich man and a poor ill-dressed
and illiterate person the judge instinctively

favors the former, the Chief Mnister alleged.
The Chief Mnister said that election of
Judges would be a better arrangenent, but
unl ess the basic state set up is changed, it
coul d not solve the problem
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The

af fidavit

Ref erring to the Constitution the Chi ef
Mnister said the oath he had taken was
l[imted only to see that the constitutiona
provisions are practiced. ’'1 have not taken
any oath’ the Chief Mnister said "that every
word and every clause in the Constitution 1is
sacred".

Before that he had also taken an oath, M.
Nanbudi ri pad said, holding aloft a copy of the
Mar xi st party’'s programe and read out
extracts from it to say that the oath had
al ways hel'd that nothing much could be done
under the limtations of the Constitution
Raising this 'subject of Constitution and
judiciary suo notu at the fag end of his Dews
conference  the Chief Mnister said so many
reports - have appeared in the press t hat
Mar xi-sts like hinmself, M. A K Gopalan, and
M.~ Inbichi Baba (Transport Mnister) were
maki ng statenents critical of the judiciary
"presumably with the idea that anything spoken
about the court is contenpt of court".

H's party  had always taken the view, the
Chief Mnister said that judiciary is part of

the class rule of the ruling classes. And
there are limts to the sanctity of the
judiciary. The  judiciary is wei ght ed

agai nst . .workers, peasants and other sections
of the working classes and the |law and the
systemof —judiciary essentially  serve the
exploiting classes. Even where the ‘judiciary
is separated fromthe executive it is. stil
subject to the influence and pressure of the
executive. To say this is not wong. The
judiciary he argued was only an institution
li ke the President or Parlianent or the Public
Servi ce Conmi ssi on, Even the President is
subj ect to i mpeachnent . After al |
sovereignty rested not with any one ~of them
but with the people. Even wth regard to
Judges confidential records are being kept why
? The  judge is subject to hi s own
i di osyncrasi es and prej udi ces.

"W hold the viewthat they are  guided by

i ndi vi dual i di osyncr asi es, gui ded and
domi nated by class interests, class hatred,
and class prejudices. 1In these conditions we

have not pl edged ourselves not to criticise
the judiciary or even individual judgnents."
This did not nmean, he explained that they

coul d chall enge the integrity of t he
i ndi vi dual judge or cast reflections on
i ndi vi dual judgrments, the Chief M ni ster
cont ended.

He did not subscribe to the viewthat it was
an aspersion on integrity when he said that
j udges are guided

and dominated by <class hatred and cl ass

pr ej udi ces. "The Hi gh Court and the Suprene

Court can haul ne up, if they want" he said".
Which he filed later in the H gh Court

expl ai ned his observations at the press conference, supplied

sone

om ssions and pleaded want of intention to show
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di srespect and justification on the ground that the offence
charged could not be held to be conmitted, in view of
guarantee of freedom of -speech and expression wunder the
Constitution. He stated that his observations at the press
conference did no nore than give expression to the Marxi st
phil osophy and what. was contained in Chapter 5 of the
Programme of the Communi st Party of India (Marxist) adopted
in Novenber 1964. His -pleas in defence were accepted by
Justice WMathew who found not hi ng objectionabl e which could
be ternmed contempt OF court. The other two | earned Judges
took the opposite view - Judgment was entered on the' basis
of the majority view

In explaining his press conference the appellant added that
it did not offend the majesty of law, undermine 'the dignity
of courts’ or obstruct the adm nistration of justice. Nor
did it have any such tendency.. He clained that it contained
a fair- criticismof the systemof judicial admnistration
in an effort to make it conformto the peoples’ objective of
a denocratic and egalitarian society based on socialism He
consi dered that it was not only his right but also his duty
to educate public opinion. He claimed that the statenent
read as a whole amobunted to a fair and reasonable criticism
of the present judicial systemin our country, hat it was
not intended to be a criticismof any 'Particular judge. his
judgrment or his conduct, and that it could not be construed
as contenpt of court. He added that he had al ways enforced
the judgnments of the courts and shown respect to the
judiciary and had' advocated the independence of t he
judiciary and decried all attenpt to make encroachnments upon

it. Criticismof the judiciary, according to him was his
right and it was being exercised by other parties . in India.
He denied that it was for the courts to. tell the people

what the law was and asserted that the, voice of the
Legi sl atures should be suprene. He, however, found is party
at variance with the other parties in that according to he
political ideology of his party the State (including all-the
three linbs the Legislature, (the Executive and the
Judiciary) was the instrunment of the donminant ‘class or
cl asses, so long as society was divided into exploiting and
expl oited cl asses, and parlianmentary denpcracy was an organ
of class oppression. He concluded that his approach to the
judiciary was :

(a) the verdicts of the courts nust be

respected and enforced;
702

(b) no aspersions should be cast on individua

judges or judgnments by attributing nmotives to

j udges;

(c) criticism of the judicial systemor of

j udges going against the spirit of legislation

shoul d be permissible; and

(d) education of the people that the State

(including the judiciary) was an instrument of

exploitation of the majority by the ruling and

exploiting classes, was legitinate.
These principles, he submtted, were not transgressed by him
and also sumed up his observations and t he press
conf erence.
The |law of contenpt stenms fromthe right of the courts to
puni sh by inprisonment or fines persons guilty of words or
acts which either obstruct or tend to obstruct t he
adm nistration of justice. This right is exercised in India
by all courts when contenpt is committed in facie curaie and
by the superior courts on their own behalf or on behal f of
courts subordinate to themeven if committed outside the
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courts. Fornerly, it was regarded as inherent in the powers
of a Court of Record and now by the Constitution of India,
it is a part of the powers of the Suprene Court and the High
Courts. There are many kinds of contenpts. The chief forms
of contenpt are insult to judges, attacks upon them coment
on pending proceedings with a tendency to prejudice fair
trial, obstruction to officers of courts, witnesses or the
parties, abusing the process of the court, breach of duty by
officers connected with the court and scandalising the
judges or the courts. The last form occurs, generally
speaki ng, when the conduct of a person tends to bring the
authority and adm nistration of the law into disrespect or
di sregard. In this conduct are included all acts which
bring the court into disrepute or disrespect or which offend
its dignity, affront its majesty or challenge its authority.
Such contenpt may be conmitted in respect of a single judge
or a single court but may, in. certain circunstances, be
commtted in respect” of the whole of the judiciary or
j udi ci al system The question is whet her in the
circunstances of this case -the offence was comitted.

In arguing the case of the appellant M. V. K Krishna Menon
contended that the law of contenpt nust be read without en-
croachi ng upon the  guaranteed freedom of speech and
expression in Art. 1 9 (1 ) (a) of the Constitution, that
the intention of the contemmer in making his statement at
the press conference should be exam ned-in the light of his
political views as he was at liberty to put thembefore the
peopl e and | astly the harm done to the

703

courts by his statements nust be, apparent. He admtted
that-it m ght be possible to say that the speech constituted
contenpt of court but submitted that it woul d be inexpedient
to do so. He stated further that the species of contenpt
called ’'scandalising the court had fallen in desuetude and
was no | onger enforced in England and relied upon Mleod v.
St. Aubyn(1). He further submitted that the freedom
speech and expression gave imu nity to the appellant as al
he did was to give expression to the teachings ‘of / Marx,
Engels and Lenin. Lastly, he contended that a genera
remark regarding courts in general did not constitute
contenpt of court and relied upon The Governnent Pl eader
H gh Court, Bonbay v, Tul sidas Subhanrao Jadhav (2 ) and the
observations of Lord Denning M R in R v. Metropolitan
Pol i ce Comm ssi oner (3).

It is no doubt true that Lord Morris in [1899] A C. 549 at
p. 561 observed that the contenpt of court known from the
days of the Star Chamber as Scandal um Justiciae Curiae or
scandal i sing the judges, had fallen into disuse in England.
But as pointed out by Lord Atkin in Andre Paul Terence
Anmbard v. The Attorney General of Trinidad and Tobago (4)
the observations of Lord Morris were disproved within a year
in The Queen v. Gay(5). Since then many convictions have
taken place in which offence was held to be commtted when
the act constituted scandalising a judge.

W nmmy dispose of the Bonbay case above cited. The con-
temer in that case had expressed contenpt for all courts.
Beaummonth C. J. (Wasoodew, J. concurring) held that it was
not a case in which action should be taken. The-case did
not lay down that there could never be contenpt of court
even though the court attacked was not one but all the
courts together. Al it said was that action should, not be
taken in such a case. if the Chief Justice intended |aying
down the broad proposition contended for we nust overrule
his dictumas an incorrect statement of |law But we think
that the Chief Justice did not say anything |ike that. He
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was also influenced by the unconditional apology and
therefore discharged the rule.

Anot her case cited in 'this connection may be considered
here. In Crimnal Appeal No. 110 of 1960 (In Re Basuddeo
Prasad, Advocate, Patna H gh Court) decided on May 3, 1962,
the offending statenent was that many |awers w thout
practice’ get appointed as judges of the H gh Courts. The
remark was held by this Court not to constitute contenpt of
court. The remark was made after the report of the |aw
Conmi ssi on was pub-

(1) L.R [1899] A. C 549.

(3) (1968) 2 WL.R 1204.

(2) I.L.R [1938] Bom 179.

(4 AIl.R 1936 P.C. 141 at 143.

(5) [1900] 2 QB. 36 at 40.

704
lished and this Court held that the person concerned, who
was then the Secretary of the Indian Council of Public

Affairs and -an advocate, was entitled to coment on the
choi ce of judges and that the remarks were within the proper
limts of public criticismon a question on which there
m ght be differences of, opinion. |In our judgnent that case
furnishes no parallel to the case we have here. Each case
must be examned on its own facts and the decision nust be
reached in the context of what was done or said.
The appellant has contended before us that the law of con
tempt should be so applied that the freedomof speech and
expression are not whittled down. This is true. The spirit
underlying Art. 19 (1) (a) must have due play but we cannot
over| ook the provisions of the second clause of the article.
Wiile it is intended that there should be freedomof speech
and expression, it is also intended that in the. exercise of
the right, contenpt of court shall not be  committed. The
words of the second clause are
"Nothing in- ‘sub-clause (a) of clause (1)
shal | affect the operation of any existing | aw
or prevent the state frommaking any law, in
SO far as such law inposes reasonabl e
restrictions on the exercise
he right
conferred by t he sub-clause........ i'n
relation to contenpt of court, defamation or
incitement to an offence.”
These provisions are to be read with Arts. 129 and 215 whi ch
specially confer on this Court and the Hi gh Courts the power
to punish for contenpt of themselves. Article 19(1) (a)
guar antees compl ete freedom of speech and expression but it
al so makes an exception in respect of contenpt. of court.
The guaranteed right on which the functioning of  our
denocr acy rests, is intended to give pr ot ecti on to
expression of free opinions to change political and 'socia
condi tions and to advance human knowl edge. Wile the | right
is essential to a free society, the Constitution has ‘itself
i nposed restrictions in relation to contenpt of court and it
cannot therefore be said that the right abolishes the | aw of
contenpt. or that attacks upon judges and courts wll be
condoned.
M. V. K Krishna Menon read to us observations from Sanuel
Roth v. United States of America(’), Arthur Terminiello v.
City of Chicago (2), Charlotte Anita Witney v. People of
the State of California(’) and New York Tines Conpany v. L.
B. sunivan (4 ) on the high-toned objective in guaranteeing
freedom of speech. W agree with the observations and can
only say that
(2) 93 LM Ed. 1131 at 1134.

of
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(1) 1 L. Ed.2d 1489 it 1506.
(3) 71 L. ed. 1095.

(4) Il L. ed. 2d. 686.
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reedom of speech and expression will always prevail except
where contenpt is manifest, mschievous or substantial. The

guestion always is on which side of the line the case falls.
The Observations of this Court in Kedar Nath Singh v. State
of Bihar(4) in connection with sedition do not Iend any
assi stance because the topic there discussed was different.
Freedom of speech goes far but not far enough to condone a
case of real contempt of court. We, shall,, therefore, see
whet her there was any justification for the appellant which
gives himthe benefit, of the guaranteed right.

The appellant has nmaintained that his philosophy is based
upon that of Marx and Engels. Indeed he clainms to be
descended fromthe 1ast philosophe and seeks to educate the
expl oi ted peoples onthe reality behind class oppression

As a Marxist-Leninist he advocates the radi cal and
revol utionary transformation of the State fromthe coercive
i nstrunment _of exploiting classes to an instrunment which the
-exploited majority can use against these classes. In this
transformati on he wi shes to nake the state wither away and
with the, state its organs, nanely, the Legislature, the
Executive and the Judiciary also to change. He has
justified the press conference as an exposition of his
i deol ogy and clains protection of the first clause of Art.
19(1) which guarantees freedom of speech and expression

The | aw of contenpt, he says, cannot be used to deprive him
of his rights.

Al this is general but the appellant attacked the judiciary
directly as "an instrunent of oppression" and'the judges as
"dominated by class hatred, <class interests and class

prejudi ces", "instinctively" favoring the rich against the
poor, He said that as part of the ruling classes the
judiciary "wor ks against workers, peasants and ot her

sections of the working classes" and "the |aw and the system
of judiciary essentially serve the exploiting 'classes".
Even these statenents, he clains, are the teachings of Marx,
Engel s and Lenin whose follower he is.. Thiswas also the
subm ssion of his counsel to us.

The appellant is only partly right. He -and his counsel may
be said to have distorted the approach of Marx, Engel's and
Leni n, and we proceed to explain how Marx bel i eved
man’ s i nherent rationalismand virtue and depended upon them
-to create a better society where there wuld be no
i njustice and oppression and everyone woul d be able to share
the fruits of man’s | abour and genius. He. -attacked al

forns of social evils. Hence his, synpathy for the
negl ected and the 'injured and insulted |aboring nasses.
Marx was neither first nor alone in this. Before -him the
Judeo- Chri sti ans demanded social justice, O hers who

preached soci a
(1) [1962] 2 Supp. S.C.R 769

706
equality and denounced social injustice were the U opian
Socialists and the Christian Socialists. They had al

pointed out inequalities of civilization based on urban
i ndustrial development. W had thus Auguste Conte’s Cours
de phi | osophie positive, Feuerbach’s History of New
Phi | osophy and the witings of Hegel

Marx's contribution was to create a scientific and ethica

approach to the problemof inequality. He adopted the
Hegelian dialectical formto explain how the capitalist
society had arisen and showed how it would nmeet its fall
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Hs viewwas that it nursed within itself the germ of its
own destruction. In his classic book Das Kapital he
disclosed the clues for the transition from capitalism to
soci alism Hi s | abour theory was that the capitalist did
not give to | abour a due share fromthe value of the goods
produced by | abour because of the iron | aw of wages and this
| eft the surplus |abour value thereby saved in the hands of
the capitalist. In this way the capitalist becane an
exploiter who grew rich on the exploited | abour surplus and
could indulge in what he called 'capitalist |uxuries’. The
i ntroduction of machinery ’'further cut down | abour val ue and
i ncreased wunenployment | eading to reduction of wages. In
this way the neans of production passed into the hands of a
few Marx saw that this led to tensions which Marx thought
would ultimately destroy the capitalist system He saw the
Revol uti on draw ng nearer which would destroy ’'classes’ and
the exploitation of man by man. ’'Mere was in his view one
obstruction to the triunmph of the working classes and that
was governnent established by the capitalists who could
frame laws to enforce the differences. From this stemed
his hostility to the state, its government and its | aws.

The Communi st Mani festo, which spoke of class struggle,
particularly betweenthe bourgeoisie -and the proletarians
gave a history of the domination of the ruling classes
converting everyone not belonging to itself into paid wage-
| aborers. He said that these reactonaries were gearing al
production to their own benefit and power. -Describing the
comuni sts in this context, the Manifesto said that they had
no separate interests but represented the proletariat as a
whol e, irrespective of nationalities and that the class
struggle was universal. The communists were to settle the
lines of action and their aimwas abolition of property- not
property of the conmon nan but the bourgeois property of the
capitalist created by surplus fromwage l'abour and resulting
in accunul ation of capital in the hands of the capitalist.
According to the communists, this capital becane not a
personal but social power and the fight visualised in the
Mani festo was the term nation of its class character. / Wage-
| abour would thus |eave no surplus, nor would it lead to

accunmul ation of nore wage-labour ‘yielding still ~greater
surplus but the gains of
707

production would go to enrich labour in the conmmuni st
soci ety. Freedom according to the Manifesto.never nmeant the
abolition property in to but the abolition of the bourgeois
individuality. hat was done away with was not property but
the means of subjugating |abour of others to one’s own use.
This in short is the communi st thesis of social equality as
one gathers fromthe Manifesto

Next follow the steps for achieving the betternent of what
Sai nt-Sinmon described as the |largest and poorest class.
Engels in his Analysis of Socialismexplained the different
types but we are hot concerned with them here. The
radi cal s’ appeal followed, the forces of reaction released
in the 1880s by Tzar Al exander 111. The Populists  of
Pl ekhanov were routed and driven out. Then in 1890s the
young intellectuals took up the cause of socialism and
Mar xi sm provided the answer where the noderation and
escapi smof the Populists had failed. The forner was based
on a scientific approach while Populism was enpiric and
tended to nmke Russia, as Bul gakov wote, 'a peasant and
crude country’. The Populists based thenselves on the
Peasant - Cormunes. The rise of Mladimr Lenin at this tine
determnmined the future of Marxismand his classic "the State
and Revol ution" appears to be in the mind of the appellant
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when he nmade his pronouncenents. W are doubtful if he has
fully appreciated the literature, if he has read it.
Lenin's teachings on the State had renoved the distortions
of Marxism fromthe mnds of the people. He quoted |ong
extracts from Marx and Engels to establish his points.
Lenin first took up Engel’s Origin of the Famly, Private
Property and the State. The State, according to Engels, was
not the image and reality of Reason as Hegel had mmintained
bef ore. It was the product of society, a power standing
above society like the Leviathan of Hobbes. According to
Lenin the State was the product and manifestation of the
irreconcilability of class antagonism The State energed
when cl ass antagoni sns coul d not objectively be reconcil ed.
The distortion which had crept into Marxismwas that the
State was regarded as an organ for the reconciliation of the
cl asses. Lenin reinterpreted Marx and, according to him
the State could neither arise nor maintain itself if it were
possi ble ‘to reconcile classes.  Marx had thought of the
State as an organ of class rule and an organ of oppression
The  views of the Menshi viks and ot her Soci al i st
revol uti onaries were exactly the converse.
The disputes which have arisen in our country over the
inviolability of property as a fundamental right have the
same foundations. One side views that the chapter on
Fundanental Rights reconciles, through itself, the basic and
fundanental class antagonisns and the state is no |onger
required to play any part. The other side would give to one
of the organs of the state, nanely,
708
the |legislature, a continual power of readjustnent through
| aws and anmendnents of the Constitution. Both views do not
accord wth the Communi st Mnifesto and hence the  distrust
of the Constitution by the conmuni sts disclosed, by the
appel | ant .
Leni n, however, though that the State degenerated into an,
instrument for the exploitation of the oppressed classes’
"and w elded special public powers to tax and /naintain
-armes. Engel s thought that this nade the State / stand
above society and the officers of the State were specially
protected as they had the protection of the laws. Fromthis
sprung his hostility to the State. Engels sunmed-it up thus
"The State is by no nmeans a power forced on
society, fromw thout, Neither as little is it
"the reality of the ethical idea, 'the inmge
and reality of reason’ as Hegel ~ maintains.
The state is a product of society at ~certain
stage of developrment; it is the admission that
this society has becone entangled in an
insoluble contradiction with itself, that it
"is cleft into irreconcilable ant-agoni sns
which it is powerless to dispel. But-in order
t hat t hese ant agoni smrs, cl asses with
conflicting economn ¢ m ght not consurme
thensel ves and society in sterile struggle, a
power seem ngly standi ng above soci ety becones
necessary for the purpose of nopderating the
conflict, of keeping it within the bounds of
"order’. And this power, arisen out of
society, but placing itself above it, and
increasingly alienating itself fromit, is the
state."
Lenin resuned this thought further thus :
"This expresses with perfect clarity the basic
idea of Marxism on the question of t he
historical role and neaning of the state. The
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State is the product and the manifestation of
the- irreconcilability of class antagonisns.
The state arises-when, where and to the extent
that class antagoni sns objectively cannot be

reconcil ed. And, conversely, the exis

tence of
the state proves that the class antagonisnms
are -irreconcil able.™
Having viewed the state in this way these witers from Marx
to Lenin viewed it as the instrunent for the exploitation of
the oppressed classes. The Paris Commune of 1871 had stated
its conclusions how the state gets above society but it was
blurred in a reactionary nanner |ater by Kautsky in 1912.
Lenin cleared the m sconception in an exposition of Engel’s
phi | osophy :
R4 As the state arose fromthe need to
hol d- cl ass sane antagonisns in check
but as it arose, at the tine, in the mdst of
the conflict of these classes, it is, as a
709
rul e, the ~ state of the nost power f ul
econoni cally dom nant class, which through the
medi um_~ of the state. becones al so t he
politically dom nant class and thus acquires
nmeans of holding down and exploiting the
oppressed classes........ t he noder n
representative state is an -instrunent of
exploi tati on of wage 1 abour by capital."
Engel s added further
"In a democratic republic wealth exercises its

power indirectly, but all “the nore surely
"first by nmeans of the 'direct corruption of
of ficials’ and second, by neans of "an
alliance between the Government and ' Stock
Exchange. "

Lenin gave the exanple that "at the present tinme, inperia-

lism and the dom nation of the banks have ’'devel oped’ ' both
these nmethods of upholding and giving effect to the
omi potence of wealth in denocratic republics of al
descriptions into an unusually fine art”. He concluded that
"a denocratic republic is the best possible political shel
"for capitalisnt and that "it establishes its power so
securely, so firnmly, that no change whether of persons, of
institutions, or of parties in the bourgeois denocratic
republic can shake it".
Therefore, Marx, Engels and Lenin thought in ternms of
"withering away of the state’. Although Lenin thought that
Engel 's doctrines were an adulteration of Marxism he. was
not right. Marx hinself believed this. 1In his Poverty of
Phi | osophy, Marx says
B The working class, in the course
of devel opnent, wll substitute for the old
bourgeois society an association which wll
exclude classes and their antagonism —and
there will be no nore political power properly
so-cal l ed, since political power is precisely
the official expression of antagonism in
bourgeoi s society."
Marx and Engels in the Manifesto had considered the true
state to be 'the proletariat organised as the ruling class’.
It was the Kautskyites (the Dictatorship of the Proletariat)
who, m sunderstandi ng the doctrines of Marx, taught that the
proletariat needed the state. According to Marx t he
prol etariat needed a state which nust wither away | eading to
the dictatorship of the proletariat.
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In this fight for power the Communist Mnifesto gave a
purely abstract solution. It was substitution of the
conmune for the bourgeois state machinery and a fuller
denocracy. The Arny
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was to be replaced by arned people, the officials were to be

el ected and also the judges. The Comune was not to be a
talking parliament’ but a 'working’ body’'. It was to be the
executive and the legislature at the sanme tine. The

principles were fornmul ated by Engels thus
"The necessity of political action by the
proletariat and of its dictatorship as the
transition to the abolition of classes and
with themthe state............... .
The thesis on the withering away of the state was to be
acconpani ed by a restatenent of the functions of the |aw.
Law made by the bourgeois rulers was castigated as involving
cl ass supremacy. The Hegelian doctrine of the apotheosis of
Reason was replaced by the invocation of econom c necessity
as the only foundation for laws. The | aws which preserved
privileges were to go, laws which kept the power of the
bourgeoi s above the people were to go, only laws creating
equality and preserving society from internal decay and
di sruption to be tolerated.
In all the witings there is no direct attack on the
judiciary selected as the target of people’s wath. Nor are
the judges condemmed personally. Engels regarded the courts
as one of the nmeans adopted by the law for  effectuating

itself. It was thus that he wote
"The centralised state power, with its
ubi qui tus organs, standing arny, pol i ce,

bureaucracy, clergy, and judicature organs
wought after the plan of a systematic and
hi erarchi c division of |abour-originates from
the days of absolute nonarchy, serving nascent
m ddl e-cl ass society as mghtly weapons in its
struggl es agai nst feudalisni.

This is not a castigation of ‘the judiciary ‘as / being

di shonestly ranged agai nst the people but only arecital of

a historic fact in feudal societies.. He only said that the

j udi ci al functionaries nmust be di vest ed of ' sham
i ndependence’ which marked their subservience to succeeding
governments, and, therefore, be elected. In one of his

letters to the Spani sh Federal Council of the Internationa
Wor ki ngnmen’ s Associ ati on, London, February 13, 1871, he
talked of the power of the possessing classes-the |anded
ari stocracy and the bourgeoi si e-and said that they kept the
wor ki ng people in servitude not only by their wealth got by
the exploitation of |abour but also by the power of the
state, by the arny. the bureaucracy, and the courts.” He was
not charging the .judiciary with taking sides but only as an

evil adjunct of the administration of class |egislation

The fault was with the state
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and the laws and not with the judiciary. Indeed in- no
witing, which we have seen or which has been brought to our
notice,, Marx or Engels has said what the appellant quotes

t hem as sayi ng.

We have sumari zed into a very small conpass, many thousands
of words in which these doctrines have been debated from
Pl ekhanov to Lenin through the thoughts of Kaut sky,

Kerensky, Lasalle, Belinsky and others who attenpted a
mddle line between the revisionismof Bernstein and the
Bol shevi k views of Lenin. W have done so because M. V. K

Kri shna Menon sneared that many people | earn about communi sm
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through M ddl eton Mirray!

It wll be noticed that in all these witings there is not
that nention of judges which the appellant has nade. Either
he does not know or has deliberately distorted the witings
of Marx, Engels and Lenin for his own purpose. W do not
know which will be the nmore charitable view to take. Mar x
and Engels knew that the admnistration of justice nust
change wth | aws and changes in society, there was thus no
need to castigate the judges as such beyond saying that the
judicial systemis the prop of the state.

The courts in India are not sui generis. They owe their

exi stence, from power s and jurisdictions to the
Constitution and the | aws.. The Constitution is the suprene
law and the other |laws are nade by Parliament. It is they

that give the courts their obligatory duties, one such being
the settlenment of disputes in which the state (by which we
mean those in authority) are ranged against citizens. Again
t hey decide disputes in which class interests are apparent.
The -action of the courts when exerci sed against the state
proves irksome to the state and equally when it i s between
two classes, to the class which loses. It is not easily
realized that one of the main functions of courts under
Constitution is to -declare actions, repugnant to t he
Constitution or the I|aws (as the case my be), to, be

i nval id. The courtsas well as all the other organs and
institutions are equally bound by the Constitution, and the
| aws. Al t hough the courts in such cases inply the w dest

powers in the other jurisdictions and also give credit where
-it belongs they cannot always decide either in_ favour of
the state or any particular class. There _are innunerable
cases in which the decisions have gone agai nst what may be
described in -the |language of conmunismas the exploiting
cl asses.

For those who think that the |aws are defective, the path of
reformis open but in a denocracy such as ours to weaken the
judiciary is to weaken denocracy itself. Were the law is
silent the courts have discretion. The existence of |aw
containing its
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own guiding principles, reduces the discretion of courts to
a minimum The courts nust do their duty according to their
own, understanding of the laws and the obligations of the
Constitution. They cannot take their cue fromsentinents of
politicians nor even indirectly give support to sonething
whi ch they consider to be wong agai nst the Constitution and
the laws. The good faith of the judges is the firmbed-rock
on which any system of adm nistration securely rests and
attenpt to shake the people’ s confidence in the courts is to
strike at the very-root of our system of denobcracy. The oft-
guoted anger of the Executive in the United States at the
time of the New Deal and the threat to the Suprene Court
(which the United States had the good sense not be pursue)
should really point the other way and it should be ‘noted
that today the security of the United States rests upon its
dependence on Constitution for nearly 200 years and that is
mainly due to the Suprene Court.

The question thus in this case, is whether the appellant has
sai d anythi ng which brings himout of the protection of Art.
19 (1) (a) and exposes himto a charge of contenpt of court.
It is obvious that the appellant has m sgui ded hinsel f about
the true. teachings of Marx, Engels and Lenin. He has
m sunderstood the attack by them On state and the |aws as
i nvol ving an attack on the judiciary. No doubt the courts,
whi | e uphol ding the laws and enforcing them do give support
to the state but they do not do so out of any inpure
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noti ves. They do not range thenselves on the side of the
expl oiting classes and indeed resist them-when the | aw does
not warrant an encroachment. To charge the judiciary as an
i nstrument of oppression, the judge as-guided and domni nated

by <class hatred, class interests and class prejudices, in-
stinctively favoring the rich against the poor is to draw a
very distorted and poor picture of the judiciary. It is
clear that it is an attack upon judges. which is cal cul ated
to rai se in the mnminds of the peopl e a genera
di ssatisfaction with, and distrust of al | judicia
decisions. It weakens the authority of |aw and | aw courts.

M. V. K Krishna Menon tried to support the action of the
appel lant by saying that judges are products of their
environnent and reflect the influences upon them of the
society in which they nove. He contended that these subtle
i nfl uences enter into decision naking and drew our attention
to the witings of Prof.  Laski; Justice Cordozo, Hol nes and
ot hers where the subtle influences, of one's upbringing are
described., This isonly to say that judges are as human as
ot hers. But judges do not consciously take a view against
the conscience or their oaths. ~\Wat the appellant, w shes
to say is that they do.~ In this he has been guilty, of a
great cal umy. We do not-find it necessary to refer to
t hese
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witings because in our judgnment they do not afford any
justification for. the contenpt which has  patently been
conmitted. We agree with Justice Raman Nair that some of
them have the exaggerations of ‘the confessional. O hers
come frompersons |like the appellant, who have no faith in
institutions hall owed by age and respected by the people.

M. V. K Krishna Menon exhorted us to give consideration to
the purpose for which the statenent was nmade, the position
of the appellant as the head of a State, his sacrifices, his
background and his integrity. . On the other hand, we cannot
i gnore the occasion (a press conference), the belief of the
people in his wird as -a Chief Mnister and the ready ear
which many in party and outside would to him The  m schief
that his words woul d cause need not be assessed to find him
guilty. The | aw punishes not only acts which do in fact
interfere with the courts and adm ni stration of justice but
also those which have that tendency, that is to say, axe
likely to produce a particular result. Judged from the
angl e of courts and adm nistration of justice, there is not
a senblance of doubt in our mnds that the appellant was
guilty on contenmpt of court. Whether he nisunderstood the
teachings to Marx and Engels or deliberately distorted them
is not to nmuch purpose. The likely effect of his words nust
be seen and they have clearly the effect of Ilowering the
prestige of judges and courts in the eyes of the people.
That he did not intend any such result nay be a matter for
consideration in the sentence to be inposed on him but
cannot serve as a justification. W uphold the conviction.
As regards sentence we think that it was hardly necessary to
i npose heavy sentence. The ends of justice in this case are
anply served by exposing the appellant’s ignorance about the
true teachi ngs of Marx and Engel s (behi nd whom he shelters)
and by sentencing himto a nom nal fine. We accordingly
reduce the sentence of fine to Rs. 50/-. In default of
payment of fine he will undergo sinple inprisonnent for one
week. Wth this nodification the appeal will be dism ssed.
R K P. S Appeal dism ssed. -
714
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