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JUDGMENT
DR. ANAND J

Speci al | eave grated.

Uni on Public Service Conmi ssion (hereinafter the UPSC)
appel | ant her ei n, conducted I ndi an For est Service
Exami nation for 1992. One of the centres for the
examnation was the Udu-Hall sub-centre at Hyderabad.
Respondent No.1 appeared as a candidate and took the
exam nation from the said hall. On Septenber 27, 1993 the

UPSC sent to the joint Director, CBl, a conplaint alleging
the use of unfair nmeans at the exam nation by respondent
No.1l in collusion with the supervisor incharge of 'the said
centre-respondent No. 2. It was pointed out by the UPSC in
the conplaint that it had received a pseudonynous letter
di scl osi ng that answer sheets were witten by the candi date-
respondent No.1 at a specified address in Gandhi Nagar

Hyder abad, outside the exami nation hall. It was al so stated
that the UPSC had found certain factors suggesting a nexus
bet ween the candi date-respondent No.1 and the supervisor
i ncharge, after an examination of answer books, answer and

certain other documents. It was then stated that respondent
No.1l appears to have adopted the same nodus-operandi on an
earlier occasion too by appearing at the Urdu-Hall . sub-

centre instead of at the allotted centre for 1993 Cvi
Services (Prelimnary) examheld on June 13, 1993. The UPSC
requested the CBlI to investigate the case on a priority
basis and to intimate the results of the investigation to
it. The CBI on receipt of the conplaint registered it as
conpl aint No.17/14/93-C.1V and on October 19, 19, 1993, a
regul ar case was registered by the CBlI on the basis of the
aforesaid conplaint being Crine No. 3(S)/93-SlIU. |l against
respondent Nos. 1,2 and 3 for offences under Sections 120-B
420, 381, 468 and 478 |.P.C. The investigation was
entrusted to Shri T.N. Rao, S.P

It transpires fromthe record that on Septenber 12,
1994, the CBI filed a final report under Section 173 Cr.p.c.
inthe court of the Vth Metropolitan Magi strate, Hyderabad,
bef ore whom the FIR had been | odged, seeking closure of the
case. The CBI inspite of the request to it by the UPSC did
not inform it about the filing of the final report seeking
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closure of the case. On Decenmber 5, 1994, the Vth
Metropolitan Magistrate returned the final report because
copy of the notice required to be issued to the conplai nant
by the CBlI had not been filed along with it, though on
behal f of the CBI it was asserted that it had informed the
UPSC regarding the filing of the closure report. On Decenber
24, 1994, final report was resubmtted by the CBI to the
Court of Vth Metropolitan Magistrate along wth a copy of
the notice sent by the CBI to the appellant-conplainant.
Once again, on Decenber 31. 1994 the Vth Metropolitan
Magi strate returned the final report to the CBI, seeking
proof of service of notice on the de-facto conplainant. 1In
his order the learned Metropolitan Magistrate further
directed the CBI that in the notice to be served upon the
UPSC, it should be clearly indicated that the UPSC may file
its objections to the final report. On January 6, 1995 the

CBl, it appears, resubmtted the final report together with
an acknow edgnent of the receipt of notice from the UPSC
dat ed Decenber 19, 1994. In the notice, the receipt of

whi ch was acknowl edge by the UPSC on Decenber 19, 1994 and
copy whereof was filed by the CBI in'the Court on January 6,
1995, the CBI had not informed the UPSC that it could file
objections to the final report as directed by the |earned
Magi strate. The CBI, for reasons best known to it, did not
conply with the order of the Vth Metropolitan Magistrate
dat ed Decenber 31, 1994. Neither a fresh notice was issued
nor was the UPSC  told that under orders of the |earned
Metropolitan Magistrate it could file its objections. The
final report was once again returned by the Vth Metropolitan
Magi strate to the CBlI on January 12, 1995, as the statenents
of the wtnesses, copies of the docunents including the
reports of the hand witing experts etc. had not been filed
by the CBI along with the closure report. Wiile matters
rested thus, the UPSC addressed a letter to Shri K Vijaya
Rama Rao, Director, central Bureau of Investigation, New
Del hi, on January 13, 1995 pointing out that CBlI had
infornmed it (vide its letter dated Decenber 14, 1994) that
it had decided to close the case under Section 173 cr. P.C.
and that the closure report had been filed in the'court.
The UPSC pointed out that the investigation had not been
carried out properly and the filing of the closure report
was therefore not justified. The UPSC asserted that there
was need for reinvestigation because sone of the vita
points raised in its conplaint had not been touched at al
by the investigating officer during the .investigation. As
many as six such points were brought to the notice of the
Director, CBI. It was requested that the case be
reinvestigated by the CBI at sone "higher ‘level"”.  This
conmuni cation was in the nature of a "protest petition" to
the CBI in response to the notice fromthe CBI to the UPSC
dat ed Decenber 14, 1995 informing it that the CBI “had filed
closure report of the case before the |earned Magistrate.
VWhile the UPSC was awaiting further conmmunication fromthe
CBl in that behalf, the CBI it appears resubmtted the
closure report on February 24, 1995. On March 16, 1995, the
Vth Metropolitan Magistrate, accepted the final report
submitted by the CBI and closed the file wthout any
opportunity being provided to the UPSC to have its say.
Labouring under the inpression that the CBl would have
started further investigation in the case in view of its
| etter dated January 23, 1995 and oblivious of the fact that
the CBI had resubmitted the closure report, the UPSC on
April 6, 1995 issued a renminder to the Director, CBI vide
D.O N F.17/14/93-Cl enquiring about the "reinvestigation" of
the case. On April 26, 1995, the Deputy Inspector Genera
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of Police, CBI wote a letter to the Secretary, UPSC,
bearing No.1881/3/(S)/93-SIU. Il in which it was stated that
the closure report had since been filed in the court of the
Vth Metropolitan WMagistrate on February 24, 1995 under
Section 173 Cr.P.C. along wth all the original documents
including the statements of the w tnesses and that the Court
had accepted the closure report and had closed the file. A
copy of the order of the Court accepting the file. A copy
of the order of the court accepted the closure report and
has closed the file. A copy of the order of the Court
accepting the cl osure report was encl osed with the
conmuni cat i on. Referring to the grievance of the UPSC, as
detailed in its letter ‘dated January 23, 1995 addressed to
the Director, the comunication stated:

"Regar di ng your queries raised vide

your DO letter No.F 17/14/93-C. VI

dt/ 23.1.95, it is  submtted that

in case the UPSC desires that the

case should be re-investigated on

the " points raised by them  the

concerned court has “to be noved

accordingly, as the CBl's Cosure

Report has al ready been accepted by

the Court."

On recei pt of 'the above communication fromthe CBI, the
UPSC filed a Crimnal M sc. Petition No.2040 of 1995 in
R C No.2 of 1995 in the Court of “the WVth Metropolitan
Magi strate at Hyderabad. In the petition, after detailing
the facts, it was 'submitted that the investigation carried
out by the CBI had been sketchy and that nany vital points
nmentioned in the conplaint and high Ilighted in.its letter
dated January 23, 1995 addressed to the Director, had not
been investigated properly. The UPSC submitted ‘that no
noti ce had been issued by the | earned Metropolitan
Magi strate to the UPSC before accepting the final report and
therefore the order of acceptance of the final report was
vitiated. It was requested ‘that further high [leve
i nvestigation was necessary, as the case involved alleged
cheating during an Al India Services Exami nation and was a
matter of general public Examination-and was a matter of
general public interest. The court was requested to order
re-investigation of the case in the interest of justice.” In
response to the petition, the CBI filed its reply stating
that since the UPSC had not filed its objections to the

final report, it could not be now pernitted to nmake any
gri evance about the acceptance of the final report and that
the petition be rejected. The court rejected the petition

of the UPSC observing that it has accepted the final report
filed by the CBI on March 16, 1995, since the appell ant had
not filed its objections to the acceptance of the /fina
report and as such it could not conplain. Even though the
Court, recorded in its order that it had not given any
notice to the appellant before accepting the final report
filed by the CBI on March 16, 1995 yet in declined to order
"reinvestigation' or further investigation. The Court
opi ned that since an order accepting final report was a
judicial order and not an administrative order, therefore,
it had no power to review such an order passed by it
"rightly or wongly" and that the UPSC could file a revision
petition seeking appropriate order against the acceptance of
final report fromthe revisional court. The UPSC then filed
a revision petition before the 1st additional Metropolitan
Sessions Judge at Hyderabad on Decenber 11, 1995. Vi de
order dated March 8, 1996 Crinminal Revision Petition No.2 of
1995 was di sm ssed by the revisional court. The |earned Ist
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Addi tional Metropolitan Session Judge agreed with the Vth
Metropolitan Magistrate that the Magistrate had no power to
reviewits order dated March 16, 1995 and observed that
since the |earned Magistrate had accepted the final report
by following proper procedure it did not require any
i nterference. Referring to the observations of this Court
reported in AIR 1985 SC 1285 to the effect that an
opportunity is required to be given to both sides by the
court before dropping crimnal proceedings agai nst persons
mentioned in the FIR it was observed:

"In the present case, notice was

given to the petitioner as directed

by the Lower Court and the

petitioner having not filed nay

objections to the Final Report,

came up wth a reviewapplication

subsequent |y, whi ch IS not

mai nt.ai nabl-e".

It i's this “order of the learned Ist Additiona
Met ropolitan Session Judge which has been put in issue in
the present appeal

We have traced the detailed facts of the case with a
view to test the correctness of the orders of the Magistrate
dated March 16, 1995 and Novenber 4, 1995 and that of the
revisional court dated March 8, 1996 since facts assune
great significance in this case

M. Ataf Ahmad, the | earned ASG appearing for the UPSC
submitted that the observations of the |earned Sessions
Judge that notice had been issued to the appellant "as
directed by the | ower court" and inspite of that notice, the
appel l ant had not filed any objections was clearly erroneous
and against the record. Learned counsel submtted that the
Vth Metropolitan Magistrate did not call upon the appell ant
at any point of tine to file objections to closure report
and notice whatsoever was ‘issued by the Court to the
appel l ant before accepting the final report and though this
factual position had been noticed by the though this factua
position had been noticed by the learned Magi strate hinself
inits order in C.MP.No. 2040 of 1995, the  revisiona
court based its order on wong factual assunptions. The
om ssion to issue notice to the appellant before accepting
the final report and closing the case, argued the |earned
ASG vitiates the order of the court accepting the fina
report and the case requires to be further investigated.

In the present case, adnittedly, no notice was issued
by the Vth Metropolitan Magistrate to the appellant before
accepting the final report submtted by the CBl and deciding

not to take cognizance and drop the proceedings. Thi s
om ssion vitiates the order of the |learned court accepting
the final report. The issue is no longer res-integra. A

three Judge Bench of this Court in the case of - Bhagwant
Singh vs. conmissioner of Police & Anr. 91985) 2 SCC 537
speaki ng through Bhagwati, J while dealing with a situation
arising out of the report being forwarded by an officer-in-
charge of a police station to the Magistrate under sub-
section 2(i) of Section 173, stating the no offence appears
to have been conmitted, opined that on receipt of such a
report the Magistrate can adopt one of the three courses
i.e. (1) he may accept the report and drop the proceedi ngs
or (2) he may disagree with the report and taking the view
that there is sufficient ground for proceeding further, take
cogni zance of the offence and issue process or (3) he may
direct further investigation to be nade by the police under
sub-section 3 of Section 156. The bench, dealing with the
first option of dropping the proceedings went on to say:
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"There can, therefore, be no doubt

that when, on a consideration of

the report nmde by he officer-in-

charge of a police station under

sub-section (2) (i) of Section 173,

the Magi strate i s and i ssue

process, the i nformant nust be

gi ven an opportunity of being heard

so that he can make his subm ssions

to persuade the Magistrate to take

congni zance of the office and issue

process. W are accordingly of the

view that in a case where the

Magi strate to whom a report is

forwarded under sub-section (2)(i)

of Section 173 decides no to take

congni zance of the offence and to

drop the proceeding or takes the

view'that” there is no sufficient

ground for proceedi ng agai nst sone

of the persons nentioned in the

First I nf or mati on Report, t he

Magi strate must give notice to the

i nformant and provi de him an

opportunity to be heard at the tine

of consideration of the report.™

(enphasis supplied)

As per the law laid down in Bhagwant  Singh’s case
(supra), the issuance of a notice by the Magistrate to the
informant at the tine of consideration of the final report
is a "nmust". This binding precedent which'is the llaw of the
| and, has not been followed by the vth Metropolitan
Magi strate and was wongly ignored by the revisional court
al so.

The argunent of |earned counsel for the respondent that

since the CBlI had issued a notice to the appellant, it
should be deened to be sufficient conmpliance wth the
requi renent of |aw does not appeal to us. In ‘the first

pl ace the issuance of notice by the CBI to the appell ant was
not a substitute for the notice which was required to be
given by the Magistrate in terns of the judgment in Bhagwant
Singh’s case (supra). The CBI also did not issue any fresh
notice to UPSC before it resubmitted the final report-to the

| earned Magistrate on February 24, 1995, Learned
Magi strate could not in any event 'delegate’ to the
i nvestigating agency its function of issuing - notice.

Mor eover, when | aw requires a particular thing to be done in
a particular manner, it must be done in that manner and in
no ot her nmanner. That part, we find that the order of the
| earned Magi strate accepting the closure report suffers from
anot her serious infirmty.

The appellant had comunicated to the Director, CB
certain defects in the investigation on January 23, 1995 and
had pointed out as many as six short com ngs necessitating
reinvestigation but the CBI did not bring that fact to the
notice of the Vth Metropolitan Magistrate while subnmitting
the final report on February 24, 1995 before the Magistrate
decided to accept the final report submitted by the CBl and
close the file on March 16, 1955. It was, to say the |east,
i nproper on the part of the investigating officer of the CB
to have wthheld a vital docunent dated January 23, 1995,
addressed to the Director, CBI which comunication in our
viewwas in the nature of a "protest petition", fromthe
| earned Magistrate while resubmitting the report on February
24, 1995. In all fairness, the investigating agency shoul d
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have brought that comunication tot he notice of the |earned
Metropol itan Magistrate before resubmtting the final report
for its acceptance. The wi thhol ding of wvital information
fromthe learned Metroplitan WMagistrate while resubnitting
the final report along wth various docunments on February
24, 1995, for reasons best known to the investigating
officer, has created a doubt in our m nds about the fairness
on the part of the investigating officer while undertaking
the investigations. Had the contents of the conmunication
of the appellant dated January 23, 1995 been brought to the
notice of the learned Magistrate, the possibility that be
may not have agreed to drop the proceedi ngs cannot be rul ed
out . This 'l apse’, deliberate or inadvertent, also renders
the order of March 16, 1995 bad.

The appel | ant brought the contents of its comunication
dated January 23, 1995 to the notice of the |earned
Metropol itan Magi strate through its Msc.Petition No.2040 of
1995 seeking "reinvestigation" but the |earned Magistrate,
rejected the petition vide order dated Novenber 4, 1995
observing that "rightly or wwongly that Court had passed an
order and- it had no power to review the earlier order".

Here again the |l earned Magistrate fell into an error. He
was not required to "review' his order. He could have
ordered "further investigation" into the case. it appears

that the |learned Metropolitan Magistrate over-looked the
provi sions of Section 173(8) which have been enacted to take
care of such like situations also. That provision reads:-

"173(8) - Nothing in this section

shal | be deened to preclude further

i nvestigation in._section (2) has

been forwarded to the Magistrate

and, where upon such investigation

the officer in charge of the police

station obtains further evidence,

oral or docunentary,  he shal

forward to the Magistrate a further

report or reports regarding such

evidence in the form prescribed;

and the provisions of sub-sections

(2) to (6) shall, as far as may be,

apply in relation to such report or

reports as they apply in relation

to a report forwarded under sub-

section (2)."

The Magi strate could, thus in exercise of the powers
under Section 173(8) Cr.P.C. direct the CBI to "“further
i nvestigate" the case and collect further evidence keeping
in view the objections raised by the appellant to. the
investigation and the 'new report to be submtted by the
i nvestigating officer would be governed by sub-section (2)
to (6) of Section 173 Cr.P.C. The |learned Magistrate,
failed to exercise the jurisdiction vested in himby |aw and
hi s order dated Novenber 4, 1995 cannot be sustai ned.

The | earned Sessions Judge also committed an error _in
di smssing the revision petition filed by the appellant.  He
also failed to take into consideration the provisions of
Section 173(8) C.P.C. The revisional court also comitted
errors on questions of fact. The | earned Sessions Judge
erroneously observed that notice regarding the filing of
final report had been issued to the appellant along with a
copy of the final report calling upon it to file objections.
On facts these observations are incorrect. Nei t her any
notice was issued to the appellant by the Court nor was the
appel l ant ever called upon to file objections to the fina
report by the Court. Even in the notice issued by the CB




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

on Decenber 14, 1994 for whatever it is worth, the UPSC was
not called uponto file objections, if it so desired.
Besi des the |earned Sessions Judge also failed to consider
the effect of wi thholding by the investigating agency of the
"obj ections" of the appellant contained it its communication
dated January 23, 1995 at the tinme of resubm ssion of the
closure report in February 1995. The |learned Sessions
Judge, thus, failed to exercise his revisional jurisdiction
properly and his order dismssing the revision petition
filed by the appellant in the established facts and
ci rcunst ances of the case cannot be sustai ned.

Thus, for what we have said above we are of the opinion
that the |learned Magistrate was not justified in accepting
the final report of the CBI and closing the case w thout any
notice to the appellant and behind its back. The order of
the | earned Magi strate dated March 16, 1995 closing the case
and of Novenber 4, 1995 dismssing the petition filed by the
appel | ant ~as well' as the order of the |earned Sessions Judge
dat ed March 8, 1996 di sm ssing the revision petition are set

asi de. The matter is renmtted to the |earned Metropolitan
Magi strate for— its disposal in accordance wth |aw The
| earned Metropolitan Magistrate shall, in the larger public

interest to ensure the purity of the examni nation conducted
by the UPSC for Al India Services, to select the best
talent, issue directions under Section 173(8) Cr.P.C. to the
CBl to further investigate the case and collect further
evi dence keeping in viewthe points raised by the appellant
inits conmmunication addressed to the Director, CBlI dated
January 23, 1995 (supra) (treating it as . a 'protest
petition’) and then proceed further in the matter, It would
be appropriate that further investigation to be carried out
by the CBI under Section 173 (8) Cr.P.C. is directed to be
carried out by an officer, other than the officer who had
earlier investigated the case and filed the final Treport
seeking closure of the case. The |l earned Metropolitan
Magi strate shall issue directions to that effect also to the
i nvestigating agency when calling upon them to undertake
further investigation under Section 173 (8) C.P.C/ The CB
shal | be directed to conplete t he i nvestigation
expeditiously and proceed in the matter in accordance with
law in the light of the observati ons made by us above.

Before parting wth the case, we wish to clarify that
nothing said her ei nabove shall be construed as any
expression of opinion on the nmerits of conmplaint filed by
the appel |l ant.

The appeal accordingly succeeds and is allowd but
wi t hout any order as to costs.




