http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

PETI TI ONER
MS L. ML. LIMTED

Vs.
RESPONDENT:
COLLECTOR OF CENTRAL EXCI SEKANPUR
DATE OF JUDGVENT: 21/ 08/ 1997
BENCH

J. S. VERMA, B. N KIRPAL

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Kirpal, J.

The appel l ant \is engaged in the manufacture and sal e of
two-wheel er vehicles and it has been granted central excise
licence by the respondent for the manufacture of the
scooters together with the parts and accessories.

For the purpose of manufacturing of scooters and parts
and accessories thereof the appellant purchase duty paid
steel sheets on which the duty of ‘excise at the rate of Rs.
715 per ton is paid by it under Tariff Heading 7212.50. Wth
effect from 1st March, 1986 the Mdvat Credit Schene was
i ntroduced to give credit to the manufacturers in respect of
the duty of excise already paid by themand allow themthe
benefits of set off of such credit of duty already paid
agai nst the duty payable themon the scooters as well as
parts and accessories thereof.

After working of these sheets for the manufacture of
parts of scooters some portions of the sheets remmin. Sone
of these portions are wused by the appellant for the
manuf acture of small parts of the scooters.

The dispute which arise in the present casein as to
how shoul d these portions be classified. According to the
respondent these portions, which the Tribunal |has for the
sake of conveni ence described as ‘off-cuts’, being fit to be
used for the nanufacture of further articles are nothing but
steel sheet and they should have been cleared at the rate of
duty of which they brought in the factory and credit taken
i.e, at the rate of Rs. 715/- per ton. The contention of the
appel | ant before the excise authorities was that it is only
sone portions of off-cuts, depending upon their sizes, which
are used for the manufacture of sone snmall parts of the
scooter. These portions of off-cuts cannot be classified as
sheets and their correct classification wuld be that of
waster as scrap. According to the appellant the duty which
i s payable on waste and scrap of steel under the tariff item
7203.20 is Rs. 365/- per ton and it is at this rate that the
duty should be clainmed fromit.

The contention of the appellant was neither accepted by
the assessing authority, i.e., Assistant Collector nor by
the Collector, Appeals. A second appeal to the Tribunal met
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with the sane fate hence this appeal

On behalf of the appellant, Sh. Joseph Vellapally,
| earned senior counsel, has contended that after the sheets
have cut and used for the manufacture of scooter, the part
which remains is only waste and scrap. It is only sone of
these pieces of steel which is used for the manufacture of
ancillary itenms and the correct tariff headi ng under which
these pieces would fall is 7203.20 the rate being Rs. 365/-

per ton. |In the alternative it was subnmtted by himthat
these cut piece would fall under heading 7210.10. The
contention of Sh. A Subba Rao, |earned counsel for the

respondent however was that the appellant has bought sheets
and had clained credit at the rate of Rs. 715/- per ton and
now when parts thereof are used in manufacture of other
items these portions~ of off-cuts would correctly be
cl assified under heading 7212.32.

It would at this stage be appropriate to set out the
three conpeting entries. These are as follows:

"72.03 Waste and Scrap

7203. 10 -OF iron Rs. 80
per tonne

7203. 20 -OF steel Rs. 365
per tonne

72.10 Angl es, shapes and

sections of iron or stee
not el sewhere specified
(ot her t han sl otted

angl es and slotted
channels) rolled forged
ext ruded, f or med,
finished, slotted angles.
7210. 10 Angl es, shapes and

sections Rs. 365 per
tonne (other than slotted

angl es and sl otted
channel s)

7210. 20 Sl otted angl es 15%

72.12 Coils for re-rolling,
sheet s, pl at es and
uni versal plates of iron
or steel, hot or cold
rol | ed, whet her

gal vanised or not; from
such as ridges, channe

(ot her t han slotted
channel s) made from
sheet s, pl at es or
uni versal plates; and tin
pl at es and tinned,
| acquered or var ni shed
sheet s i ncl udi ng tin

taggers and cuttings or
such plates, sheets or
tagger; slotted channels

7212.50 -Col d-rolled Rs.
sheet s 715 per
t onne"

Rule 4 of the Excise Rules provides that "goods which
cannot be classified in accordance with the above Rules,
shall be classified under heading appropriate to the goods
to which they are nost akin". Chapter 72 of the Tariff Act
deal with iron or steel. The expressions, waste and scrap
angl es, shapes and selection and sheet are anbng severa
expressions which have been defined therein. These read as
foll ows:
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Wast e and scrap

Waste and scrap of iron or stee
fit only for the recovery of meta
or for wuse in the manufacture of
chenmicals, but does not include
sl ag, ash and ot her residues.
Angel s, shapes and Secti ons:
Products which do not have cross-
section in the form of circles,

segnent s of circles, oval s
i soscel es triangles, rect angl es,
hexagons, oct agons or

quadrilaterals with only two sides

paral l el and the other two sides

equal and which are not hol |l ow.

Sheet s

A hot or cold-rolled flat- product,

rolled in rectangular section of

thi ckness below 5 millineters and

supplied in straight |engths, the

wi dth_of —which is at1east hundred

times the thickness and - the edges

are either mlled, trimmed, sheared

or flane cut” and i ncl udes a

corrugat ed sheet.”

Applying the principle contained in the aforesaid Rule
4 what has to be seen is as to what is the appropriate
heading to which ‘the off-cuts which are use by the
appel lants for the manufacture ~of ancillary itens are nost
akin. These expressions as contained in Chapter 72 of the
Excise Act should be read along wth the tariff itens
contained in the same chapter.

It is quite evident that those portions of cut sheets
which are wused in the manufacture of ancillary itens cannot
be regarded as waste and scrap. As per the aforesaid
definition it 1is only that ‘waste and scrap’ of iron or
steel which is fit only for the recovery of netal or for use
in manufacture of chemicals which could fall under that
category. Those portions of cut sheets which are used 'in the
manuf acture of ancillary items cannot be regarded as having
been used for recovery or netal —or for wuse in the
manuf acture of chemcals. This being so, those portions of
cut sheets which are not used for recovery of nmetal or in
the manufacture of chenicals cannot be cleared under tariff
items 72.03. At the sane time the definition ~of the word
‘sheet’ as contained in Chapter 72 would clearly indicate
that the cut sheets which are used by the appellant do not
fall under that category. The definition of sheet, inter
alia, states that it has to be a hot or cold-rolled flat
product, rolled in rectangular section of thickness below 5
mllimeters and supplied in straight lengths. It -was not
di sputed that the off-cuts which remains after the parts of
the scooter had been manufactured by using the steel sheets
no |l onger retain rectangular shapes. These off-cuts are of
di fferent shapes and sizes and in our opinion, they would
clearly fall under the tariff entry 72.10.

The off-cuts which are wused would clearly answers to
the expression ‘shape’ contained in tariff item72.10. It
does appear that the attention of the tribunal was not drawn
to tariff entry 72.10 but of the facts, as found by the
tribunal, it 1is clear that the off-cut which are odd shaped
are used by the appellant do not answer to this description
of sheet but on the contrary can only be regarded as
‘shapes’ falling wunder tariff entry 7210.10. The rates of
duty of this is Rs. 365/- per ton which is the sanme as that
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on waste and scrap of steel under tariff entry 7203.20. It
is this duty of Rs. 365/- per ton which has to be paid by
the appel l ant on those pieces of steel or off-cuts which are
cleared by the appellant for use in the manufacture of
ancillary items and not Rs. 715/- per ton as demanded by the
respondent .

The appellant, therefore, was entitled to clear the
of f-cuts of steel sheets by paying duty under tariff entry
72.10 at the rate of Rs. 365/- per ton. Consequently, this
appeal is allowed and the orders of the Tribunal as well as
the Assistant Collector and the Collector, Appeals, are set
aside. There will be no order as to costs.




