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S. P. BHARUCHA, V. N KHARE

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. P. BHARUCHA, J.

These appeal s, filed by assessees, 'challenge the
correctness of the judgnment and order of a Division Bench of
the High Court at Mudras. The question raised. in these
appeal s is whether ultramarine blue is a pignment, so that it
falls under Item 110 of the First Schedule to the Tami | Nadu
CGeneral Sales Tax Act, 1959, as contended by the Sal es Tax
authorities, or a chenmical, so that it falls under item 138
thereof, as contended by the assessees. The High 'Court
referred to decisions of other H gh Courts and cane o the
conclusion that the stand of Sales Tax authorities was
justified.

I[tem 110 reads thus :

Sl . Description of the goods Poi nt of Rat e of
No. | evy Tax %
110. Paints, colours, dry At the point 10

di stenmpers, varni shes and of first-sale

bl acks cel | ul ose | acquers, in the state.

pol i sh including neta

pol i shing bars (but not

boot polish), pignments,

i ndi go, enanels, cenent

based wat erpai nts, oil bound

di stenmper, water pignents

finishes for |eather, plastic

emul si on paints, turpentine

oil, bale oil, white oil and

t hi nners.

Item 138 covers dyes and chemicals not otherw se
specified in the Schedul e.

Qur attention was invited by |learned counsel for the
assessees to the judgnents of the Madhya Pradesh, Rajasthan
and GQujarat Hi gh Court and we now refer to themseriatim

In N. Ganu Bhai vs. Conmissioner of Sales Tax, Mdhya
Pradesh, 36 S.T.C. 421, the dispute was whether ultranarine
blue, or "neel", was taxable under Entry 25 of Part Il of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 6

Schedule Il of the Madhya Pradesh General Sales Tax Act,
1958, or under the residuary entry in Part VI of Schedule II
of that Act. The forner entry at the relevant tinme covered
dyes and the Sales Tax authorities cont ended t hat
ultramari ne blue was a dye and shoul d be taxed as such. The
Hi gh Court referred to the Concise Oxford Dictionary which
stated that wultramarine blue was a pignent nade fromlapis

lazuli. It referred to Chanbers’s Encycl opaedi a whi ch stated
that blue pigments in comon use by artists consisted of
nati ve and artificial wultramarine, cobalt, indigo an

prussian blue. It then referred to the dictionary meani ng of
‘dye’. It found :

"13. U tramarine bl ue is (a)
pi gment got either form "lapis
lazuli" or artificially by mixing

clay, carbonate of soda, sul phur
and resin, (b) that when obtained
from|lapis lazul i or cobalt, it can
be permanent _and can be used by
arti'sts for pai nting  skies  and
di stances in |andscapes, (c) when
obt ai ned artificially is not
permanent, (d) also the base for a
powder used by | aundresses.

14. Treating /neel as a dye arises
out of the failure to distinguish
"dye" in its true nmeaning from a
pi gmrent and from the "blue, a

powder used by laundresses™. ~This
powder cannot be used to inpregnate
tissues when the naterial is in a

raw state to yield nobre pernanent
results. It is not capable of being
fixed to the fabric as when it is
used on the fabric it is fugitive,
not fast to light, nor resistant to
action of water and is not capable
of diluting acids or alkalies. It
is not seriously disputed acids or
al kalies. It is not seriously
di sputed that neel is wused after
the clothes are washed, usually at
the first rinsing, and that wth
each rinsing it gets washed away.
It cannot resist or wthstand the
use of detergents or even washi ng-
soda which is alkaline in nature
Finally, it is neither a direct dye
nor a nordant."

The High Court concluded that ultramarine blue was not

a dye.

N. Ganu Bhai’'s case considers whether ultramarine bl ue,
or "neel" is a dye . In so doing it finds that ultramarine
blue or "neel"” is a pignment. The case, far from supporting

the assessees, is against them

In Assistant Conmmercial Taxes Oficer, Jodhpur vs.
Raj ast han Cheni cal Corporation, 65 S.T.C 356, the question
was whether ultramarine blue or "neel" was included in the

term‘pigment’. The Board of Revenue for Rajasthan, from
whose order a reference was made to the High Court, had
posed the question whether wultramarine blue or "neel" in

conmon parl ance was covered by the expression "pignment". The
Board had not gone into the question but had relied upon on
an earlier deci sion where the Board had held that
ultramarine blue could not be considered to be pigment. (No
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details of the material that was before the Board on the
earlier occasion are set out in the High Court’s judgnent).
The High Court said that the word "pignment" in the rel evant
entry had been used along with dyes, paints, varnishes and

dry colours. The dictionary neaning of the word "pigment”
was "any substance used for colouring : that which gives
colour to animal and vegetable tissues". Pignent brown,

pi gment caramine, pignment chrone vyellow, etc. were used to
convey col ouring, by particular colours. Utranmarine blue or
‘neel’ was not a colour. In conmmn parlance, ultranmarine
blue or ‘neel’ was understood as a substance whi ch was used
to whiten clothes. It was not understood as a colour. It was
a whitening agent for |aundry purposes, used by washernen or
by house-holders. Utramarine blue was not a colour as it
was used to whiten clothes. Utramarine blue was not a
pi gment .

W have some difficulty with the reasoni ng of Rajasthan
Chemi cal Corporations’ decision. According to the H gh Court
itself, ultramarine blue is used to whiten clothes. W do
not, therefore, followwy it is not a colour or colouring
material or why it is not a pignent.

In Union of India~7 Os. vs. CMC India, Ahnedabad,
1979 E.L.T. 298, considerable evidence had been led by the
assessee and little by the Sales Tax authorities. The
Gujarat High Court noted the evidence of the assessee’s
witness that the terns used in the relevant tariff entry
were technical terns, that is, ternms-used by technol ogists.
This, the Hi gh Court said, supported the assessee’s case
that "ultramarine blue is not known as a pigment in conmmon
parl ance and that it is known only as ultramarine blue". The
evi dence showed that "only those persons who were conversant
with properties of ultranmarine blue may call it as a pignment
in scientific term but so far as business community is
concerned, it is known only as ultramarine blue ...........
Now, it is found fromhis evidence and other evidence on
record that wultramarine blue is used mainly for the purpose
of heightening the whiteness of f things to which it is
appl i ed. Under these circunstances, even though according to
the chenmical tests, it can be said to be a pignent, it is
not known as such and in the business community or by

persons who are dealing with it..... He further admts that
in the market, the substances in question is known as
ultramarine blue .......... " The evidence established, the

H gh Court said, that the product nanufactured by the
assessees was known only as ultramarine blue by consuners
and the comrercial community. The Excise authorities had not
been able to controvert by evidence the case of the
assessees that the particular product was known only as
ultramarine blue not only to the manufacturers and traders

but even to the comopn people. |In the absence of any
evidence on the point, the Hgh Court said, it -would be
hazardous to interpret the term"pigment" in the entry as

suggested by the Excise authorities.

It seens to us that the focus in the case before the
Gujarat High Court was ms-directed. That the assessee’s
product was ultramarine blue was not in dispute. Wat was in
di spute was whether utlramarine blue was known as a pi gnment
or whether it was considered to fall under sone other broad
or generic description.

The Madras High Court in the judgment under appea
referred in extenso to the judgnent of a learned single
Judge of the Calcutta High Court in Ms. Nilsin Conpany vs.
Col  ector of Central Excise, 1984 ECR 928. The issue before
the Calcutta H gh Court was whether ultramarine blue was a
pi gment for the purposes of assessnent under item 14 (1) (5)
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The | earned Judge sai d
"(13). The respondents in paragraph
17 of the affidavit-in-opposition

have averred that in paints like
emul sion paints or water paints,
pi gment fi ni shes for | eat her

printing ink, textile printing,
Utranmarine Blue is conpounded in
| arger proportion. They have also
set out in paragraph 18 of their
expression pigment given in various
Coating by Paul Nylen and Edward
Sunder | and, ‘ pi gnent’ as the
‘“internationally accepted termfor
the powdered material intended to
be production of paints, printing
i nks, plastic materials, - rubbers,
vitrine enanels.’ 1In the said book
U tramarine Bl ue has been
classified as a synthetic and
i norgani c pigment. The respondents
have al so relied upon Webster’'s 3rd

I nt er nati onal Di ctionary, 1968,
page 1714 which descri bes
‘pignent’, inter ~alia as a natura

or synthetic inorganic or organic
substance that inmparts a colour
including black' or white to other
materials especially, a powder or
easily powdered subst ance m xed
sol uble and wused in nmaking paints,
enanel s and ot her coating
materials, inks, plastic, rubber
and also for inparting opacity and
ot her desirable properties-as well
as col our.

(14) After the hearing was
concl uded, the | earned Advocate for
the petitioner placed before ne the
Condensed Chenical Dictionary. 10th
Edn. revised by Gessner G Haw ey,
publ i shed by Van Nostrant Reinhold
Co. Incidentally, the respondents
i n paragraph 17 of their affidavit-
in-opposition had relied upon he
1953 edition of Van Nostrand’' s

Chemi cal Di ctionary f or t he
definition of ' pi gnent’ as a
col ouring subst ance. The sai d
Condensed Cheni cal Di ctionary

Claims to contain three distinct
types of information, nanmely, (i)
t echni cal descri ptions (ii)
extended definition, and (i)
descriptions or identifications of
wi de range of trade mark products.
The said Dictionary, in nmy View,
does not support he claimlaid by
the petitioner. Thus at page 1068
of the sai d Di ctionary the
properties of Utramarine Blue have
been, inter alia, described as
"l norgani c pignment ; blue powder ;
good al kali and heat resistance..."
The said Dictionary nentions the
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following uses of Utranarine Blue
"Col orant for machinery and toy

enanels ; white baking enanels

printing inks, rubber products,
soaps and |l aundry blues, cosnetics,
textile printing." "Note : Used in

very low percentage to intensify
whi teness of white enanels rubber
conpounds, |aundered clothing etc.
by offsetting vyellow sh undertones
; gives a ‘blue’ rather than a
‘yellow white". According to the
sanme Dictionary, the expression
"Col orant" means any substance that
i mparts colour to another materia

or mxture". Colourants are either
dyes or pignments" (vide page 267 of
the book). 1 may also refer to the

definition of “pignment’ given at
page 817 of the said Condensed
Chem-cal Dictionary :-

"Any substance, usually in the form
of a dry powder, that inparts
colour in anot her~ substance or

m xture, Most pi gnment s are
i nsol uble in inorganic solvents and
water... To qualify as a pignment, a
mat eri al must have positive

col orant val ue."

The definition given in the said
book excludes certain -substances
i ncl udi ng whi ti ng. M .
Bhattacharyya is not correct in
contending that Utramarine Blue is
whiti ng because, according to the

sai d di ctionary, whi'ting i s
entirely a di stinct pr oduct
consi sting of finely ground,
natural ly occurring cal ci um

car bonat e deri ved form chalk,
i mestone, etc. and used as filter,
putty, etc. One of the properties
of Utramarine Blue is that it is a
whitener, i.e. a white pignment or
colorant used in the paper and
textile industries (vide Condensed
Chemical Dictionary, page 1096).

Therefore, | conclude that the
condensed Chemical Dictionary, 10th
Edn. , relied upon by t he

petitioners shows that ultramarine
Blue is a pignent having various
uses one of which is whitening or
bri ghtening textiles and cl ot hes.

(15) For the f or egoi ng
reasons, | conclude that there is
over whel m ng evi dence t hat
U tramarine Blue is a pignment.

U tramarine Bl ue does no constitute
a separate product as contended by
the petitioner. People conversant
with and dealing with the said
product understand U tramari ne Bl ue
as a pignent, i.e. as a colorant.
It is wused for imparting colour to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

various substances. Thus, not only
fromhe stand-point of its physica
constituents but also from the
stand-point of its various uses and

of popul ar under st andi ng
Utramarine Blue is a pigment. In
this connecti on, it is al so

necessary to note the conprehensive

manner in which the entry No.14

gave description of the goods which

were subject to the rate of duty

specified in the said item Item

No. 14 (1) (5 was broadly in the

form of a residuary clause for

i nclusion of pignments, colours,

paints and enanels not . otherw se

speci fied. Thus, pigments, colours,

paints and enanel s which 'have not

been nentioned in any other sub

items would be covered by Item 14

(1) (5) of the First Schedule  to

the Central Excises and Salt Act,

1944. Accordingly, | _hold that the

petitioner is not entitled o]

chal | enge the validity of the

excise duties i nposed upon the

pr oduct U tranmarine Bl'ue

manuf actured by the petitioner. No

guestion also ‘arises of commandi ng

the respondents to refund excise

duties recovered from t he

petitioner under ItemNo. 14 (1)

(5) of the First Schedule to the

Central Excises & Salt Act, 1944".

The Madras High Court in the judgment under appea
rightly relied strongly on the Calcutta H gh Court decision
to cone to the conclusion that  ultramarine blue was a
pi gment and, therefore, liable to sales tax under I'tem 110.

Neither the assessees nor the Sales Tax authorities
pl ace any evidence before the Tami | Nadu Sal es Tax Appellate
Tribunal or before the H gh Court. They preferred to rely
upon the decisions of the Hi gh Courts aforenentioned. W are
in no doubt that wultramarine blue or ‘neel’ is a pignent,
having regard to the dictionaries and literature nmentioned
in the decisions which we have discussed above andthat,
having regard to its use as a whitener or colouring matter,
it is popularly understood to be a pigment.

Accordingly, the appeals are dism sses with no order as
to costs.




