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PETI TI ONER
STATE OF BI HAR & ORS

Vs.

RESPONDENT:
HANUVAN MAL JAI N

DATE OF JUDGVENT: 17/ 07/ 1997

BENCH
S.B. MAJMUDAR, M JAGANNADHA RAO

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S.B. Maj nudar . J.

Leave granted in both these Special Leave Petitions.

By consent of | earned advocates of parties the appeals
were heard finally and are being disposed of by this comon
judgrment. The appellants in both these appeal s-are State of
Bihar and its officers in Rural Engineering O ganisation.
Respondent in both these appeals is also one and the sane
contractor. The grievance raised by the appellants centers
round the orders passed by learned Subordinate Judge,
Chai basa, making awards rules. of the Court in tw Title
Suits filed by the respondent against the appellants. These
orders of the |learned Subordinate Judge in turn were
confirmed by the Hi gh Court of Patna in appeal noved by the
appel lants and that is how the appellants are before in
these proceedings. W shall refer to the respondent _as
plaintiff and the appellants as defendants in latter part of
this judgment.

The plaintiff filed twp Title Suits for recovering
noney dues from the defendants, in the Court of the
Subordi nate Judge, Chaibasa. His contention was that while
carrying out contract work entrusted to him by the
defendants he had incurred expenditure over various extra
itenms which were not paid for by the authorities concerned.
He also raised certain ancillary clains against the
def endants seeking noney decrees against the defendants in
both these suits.

The defendants resisted the suits on diverse grounds.
After hearing the parties the Trial Court appointed the
Superintending Engineer, Rural Engineering O ganisation
Wrrks Circle, Ranchi as the sole arbitrator to adjudicate
upon the disputes raised in the suits. It was subsequently
found that before the arbitrator could finish t he
arbitration proceedings his office fell vacant due to
retirement. Consequently the plaintiff noved anot her
application under the Arbitration Act, 1940 (hereinafter
referred to as ‘the Act’) for appointment of a fresh
arbitrator. The appellant-defendants agreed to the nanme of
one Shri T. Gnhosh, retired Chief Engineer to act as sole
arbitrator and that is how the disputes between the parties
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in both these suits were referred to the said arbitrator who

after hearing the parties gave his award on 6th July 1992

for a sumof Rs. 3,99,400/- in favour of the plaintiff in

Title Suit No.7 of 1988 with 18% i nterest. He passed anot her

award dated 7th July 1992 for a sumof Rs. 2,38,200/- along

with interest and cost in favour of the respondent-plaintiff
in Title Suit No.8 of 1988. The plaintiff noved applications
under Section 20 of the Act in both the suits for making the
awards rules of the Court. The defendants filed objections
to these awards under Section 30 of the Act. The |earned

Subordi nate Judge, Chaibasa, after hearing the parties

overrul ed the objections of the defendants and decreed both

the suits in terns of the arbitration awards. As noted
earlier the appellant-defendants being aggrieved by both
these award decrees approached the H gh Court of Patna at

Ranchi in appeal. The Hi gh Court disnissed the appeal and

confirmed the arbitration awards.

Learned senior counsel Shri. Sanyal in support of these
appeal s pl aced before us t wo contentions for our
consi deration:

1. The awards which were made rules of the Court suffered
frompatent error of |law on the ground that C ause 11
of the Agreement between the parties was not conplied
with by the plaintiff and hence both the awards were
barred by linmtation as per the second proviso to the
said Cause and both the Subordinate Court as well as
the Hgh Court had patently erred in-relying upon 11
dehors the second proviso while confirmng the awards.

2. The award of interest by the arbitrator was patently
erroneous and wi.thout jurisdiction as it was contrary
to the tender notice C ause 2.32 whi ch prohibited grant
of such interest on the disputed anounts. ‘Initially
when these Special Leave Petitions reached adm ssion
hearing before a Bench of this Court consisting of
Hon’ bl e B. P. Jeevan Reddy and K. S. Paripoornan, JJ., an
order was passed by the said Bench on 9th Septenber
1996 adjourning for three weeks the said Special Leave
Petitions to enable Shri Sanyal, |earned senior counse
for the petitioners to produce the copy of the grounds
of appeal before the H gh GCourt to —-establish the
followi ng facts
(i) that the State did point out
that the District Judge has quoted
a wong proviso to clause 11 of the
contract and that the correct
provi so to cl ause 11 reads
altogether in a different manner
(ii) that a subm ssion was raised
in the grounds of appeal that by
virtue of clause 2.32 of the
tendered docunent no interest shal
be payable to the contractor.

Pursuant to the said order the appellants through their
counsel have produced the grounds of appeal before the Hi gh
Court by way of conpilation in Paper Book No.1l. On a perusa
of these grounds it is found that the twin contentions
canvassed before us by Shri Sanyal in support of the appeals
have in terms been raised before the High Court in the Meno
of Appeal being Ground No. VII. W have, therefore, examn ned
these contentions on merits after hearing |earned counse
for both the sides.

Contention No.1
So far as the applicability of second proviso to O ause

11 of the Agreement is concerned Shri Sanyal was right when

he contended that Clause 11 as extracted by the |earned
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Subordi nate Judge in both of his judgnments in Title Suit
Nos.7 and 8 of 1988 has been reproduced without the second
proviso which is a part thereof. The second proviso to
Clause 11 which is found in the thenmselves before the
arbitrator and even the objections under Section 30 of the
Act of the Act filed by the defendants to the said awards
before the Trial court it is revealed that not only the
arbitrator was alive to the question of applicability of
entire Clause 11 of the Agreement including the second
provi so but the defendants wanted to object to the awards on
the ground that the decision of the arbitrator on the
guestion of limtation was erroneous. W will presently show
how this is clearly revealed fromthe record of the case.

When the plaintiff put forward his noney clains before
the arbitrator for adjudication the defendants thenselves
joined issued on the applicability of Cause 11 of the
Agreenent. In their witten objections filed before the
arbitrator in both these cases, at paragraph 9 the follow ng
pertinent ‘avernents were nade:

"9. That the statements nade in

para 6 of the statenent of clains

are not correct. It is subnitted

that clause 11 -of the agreenent

execut ed between the parties relate

to additional / or extra itenms of

work and it | ays down t hat

certificate of Engineer in Charge

of the work shall be conclusive and

further says that in the event of a

di spute the deci si on of the

Superi nt endi ng Engineer —of Circle

will be final. In the instant suit

the Superintending Engineer RE O

Wirk Circles, Ranchi did not agree

with the recomendations of the

Executive Engineer, Shri B.N. Puran

in view of the fact that the extra

items of work were not executed

during his incunbency and wanted

the orders and acceptance of Shri

P.C. Das in whose incunbency the

work was executed and only on his

recomendati ons any claim can be

consi dered. Under the facts and

ci rcunst ances of the case the

claimant is not entitled to any of

the clains or reliefs prayed by

him"

A mere |look at the aforesaid witten objections of the
def endants before the arbitrator on the applicability of
Clause 11 shows that their only grievance before the
arbitrator was that the procedure of Cause 11 was not
followed and there was not a whisper about the claim
becoming barred by limtation in the Iight of second proviso
to Clause 11. Even that apart when we turn to the awards
which are non- speaki ng awards we find the follow ng
pertinent recitals:

"Now, therefore, | said Taradas

Ghosh (T. Ghosh) after goi ng

t hr ough al | the statenents,

evi dences, argunents etc. and

havi ng duly considered all the

matters subnmitted to ne by both the

parties do hereby make ny award as

foll ows:
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1. That the Executive Engineer
Rur al Engi neeri ng O gani sati on
Works Division Chai basa shoul d pay
Sri Hanuman Mal Jain Contractor
Chakr adhar pur a sum  of Rs.
3,99,400/- (Rupees three | akhs
ni nety nine thousand four hundred
only) after going through all the
docunents and argunents by both the

parties.
2. That t he aforesai d anount
carries sinple interest @ 18%

(ei ghteen) per annum  whi ch I
consi der reasonabl e with effect

from1.1.86 till the date of award
and also fromthe date of award
till the date of _payment- or the
date of decr ee whi chever is
earlier.”

It becones, therefore, clear that the arbitrator while
passi ng non-speaking awards in both these cases had

considered all statements, evidences and arguments offered
by the contesting parties before himand then he had passed
the awards. It is -also pertinent to note that anobngst the

docunents considered by the arbitrator the Agreenent between
the parties including Clause 11 with both its provisos duly
signed by the parties was obviously on the record and
what ever contentions were canvassed by the defendants
regarding the applicability of Clause 11 were stared to have
been considered by the arbitrator and then the non-speaking
awards were passed. Consequently it is inpossible to
appreci ate the contention that there was any patent error on
the part of the arbitrator in not considering the question
of limtation as nmentioned in the second proviso to C ause
11. It is also necessary to note that the said second
proviso does not totally prohibit granting of a claimfor
the work on extra itens carried but by the contractor by it
only lays down the procedure how the claimcould be | odged.
Consequently the second proviso cannot be said to have
ousted jurisdiction of the arbitrator in-deciding the
di spute on nmerits as well as on the question of limtation

Inmplicit in the observations in the award is the finding of
the arbitrator that the <clains were not contrary to C ause
11 but were in conpliance thereof. Not only that, inthe
obj ections wunder Section 30 of the Act filed by the
defendants in both these cases before the Trial Court the
followi ng contentions were raised by the defendants in
oj ection No. (X):

"(X) For t hat the | ear ned

Arbitrator ought to have disall owed

the claim as tine barred and not

mai ntainable in terns of clause 11

of the Agreenent.”

This objection on the face of it shows that according
to the defendants the arbitrator had wongly allowed the
clains which were time barred as per Cause 11. Thus the
objection was not on the ground of absence of jurisdiction
of the arbitrator wongly held the claimto be within tinme.
This obviously was in the domain of the jurisdiction of
arbitrator and even if he had decided wongly the question
of limtation it could not be nade a subject-matter of
obj ection under Section 30 of the Act against a non-
speaking award. Nor would it show any misconduct on his
part. The court obviously could not sit as a Court of Appea
agai nst the decision rendered by the arbitrator on this
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ground. Much nore so when the awards were non-speaking
awards. In this connection we may refer to a decision of
this court in the case of Dandasi Sahu v. State of Oissa
(1990) 1 SCC 214 to which our attention was invited by Shri
Sanyal, |learned senior counsel for the appellants. He
submitted that even in case of a non-speaking award the
arbitrator is bound to refer to all the docunents and his
awards nowhere showed that he had considered all the
documents in this connection while passing the awards. The
observations found in paragraph 3 at page 218 of the Report
on which reliance was placed by Shri Sanyal read as under

"... Though the arbitrator is not

bound to di scl ose . as to what

i nterpretati on he has nade and what

i nference he was derived fromthe

docunentary evi dence, — he is bound

to refer in the award that he had

considered all the docunents placed

before him no  matter whether he

relies on them or discards them

fromconsideration. The arbitrator

in his award ex facie  does not

mention that hehas referred to or

consi dered the docunents pl aced

before him /in ‘respect of the

original claim"™

These observations mmde in connection with a non-
speaki ng award i nstead of hel pi ng the | earned seni or counse
for the appellants on the facts of the present case go
agai nst the appell ants. The reason is obvious. In the awards
in question, as seen wearlier, the arbitrator has «clearly

mentioned that he had considered all nmatters subnitted to
himby both the parties and he had gone through all the
statenents, evidences, argunments etc. It is true that the
word ‘evidences, arguments etc. It is true that the word
‘evidences’ is mentioned and not ‘docunments’ in  that

par agr aph. However it could not be urged with any enphasis
that evidence would include only oral evidence’ and not
docunentary evidence. But even that apart the  subsequent
i dentical paragraph found in the awards which is already
extracted by wus earlier I|eaves no roomfor doubt that the
cl ains have been adjudicated after going through all the
docunents and argunments by both the parties. Consequently it
nust be held that even though the learned Trial Judge as
wel | as the High Court had not noticed the second proviso to
Clause 11 of the Agreenent both the parties had joined issue
on the point before the arbitrator and the arbitrator having
considered all the relevant contentions of the parties on
this aspect had passed the inpugned awards which /even
according to the defendants were passed on consi deration of
Clause 11 as a whole but only fault sought to the found by
the defendants against the awards was that the arbitrator
had wongly treated the clainms not to be time barred. That
guestion would squarely get connected with the second
proviso to Cause 11 to which we have nmmde a reference
earlier and not dehors it. The first contention, therefore,
is found to be devoid of any substance. That takes us to the
second submission raised by Shri Sanyal, |earned senior
counsel for the appellants.
Contenti on No. 2

Shri Sanyal submitted that Cause 2.32 of the Tender
Terms which was binding on the plaintiff prohibited the
arbitrator from awarding any interest on the disputed
amounts. The said clause in the Tender Notice reads as
under :
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"2.32- CLAIM5S FOR | NTEREST : -

No claim for interest or danage

shal | be nade agai nst t he

departrment with respect to any

noney or bal ance whi ch may be |ying

with the departnent owwng to any

di spute, unsettl ed cl ai m

di fference of understandi ng between

the Engi neer-in-charge on the one

hand and the Contractor on the

other hand wth respect to any

unavoi dable delay on the part of

the Executive Engineer in naking

final paynent in any respect

what soever . "

This contention was raised by the defendants for
consi deration before the Hi gh Court in the Meno of Appeal
Not only “that but this contention was also canvassed for
consi deration of the learned Trial Judge. It is also true
that the Trial Court while dealing with these objections has
made i dentical observations in both the proceedings in
i dentical paragraph 14 of its judgments. That identica
par agr aph reads as under

"14. The | earned G P. however
argues that clause 2.32 of Bihar
Public Wor ks Depart nent F-2

specifically | debars interest _and

hence on the basis of ruling relied

upon by the plaintiff reported in

AIR 1992 SC 732 the —arbitrator

should not allowinterest. | have

carefully gone through clause 2.32

of Form F-2 and it is debatabl e on

the point whether arbitrator should

allow interest or not? Hence it is

the duty of the arbitrator to

deci de whether clause 2.32 fetters

his hand in allowing interest or

not."

It is true that the learned Trial Court thought that it
was a debatable question and that it was the duty of the
arbitrator to decide such questions. The learned Trial Judge
had not addressed hinself to the question whether the
arbitrator had considered the said clause or not. Wen we
turn to the High Court’s judgnent in appeal we find the
situation no better. In the inmpugned judgnent at paragraph
no.6 the H gh Court has noted the contention that award of
interest @ 18%p.a. in absence of any agreenent to this
effect was wunwarranted. But when we turn to the discussion
inthe said judgnent the only discussion found is in
paragraph 10 of the judgment dealing with the nain-argunent
regarding Cause 11. This would have required us to either
remand the proceedings to the H gh Court for consideration
of this second contention or decide the same ourselves. As
these are old clains arising out of suits of 1988, in our
view, interest of justice requires that we nmay ourselves
decide this question on its own nerits. W have, therefore,
heard the | earned advocates on this question

VWen we turn to the said clause 2.32 we find that it
may prima facie he found to be applicable to the clains for
interest or damage in connection with any nobney or bal ance
which may be Ilying with the departnent and which the
plaintiff may rightfully claimto be refundable to him The
phrase ‘nmoney or balance which may be lying with the
department’ nmay cover not only any anmount of npbney but even
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any bal ance

sai d cl ause

hurdle in
part of the said clause.

t he Contractor
di spute
unavoi dabl e del ay
maki ng t he
the delay was
Engi neer
i nt erest
not get

i's concerned
objections filed before the
Court under

canvassed for
vol unme of
thensel ves is
arbi trator
the present two cases.

counsel

no room for
before the
del ayed by

of nmoney neaning thereby the claimmay refer to
the whol e anobunt which the plaintiff clainms to be refundable

to him or any balance of it after having been refunded a
part of it and thus the claimis confined to only the
bal ance being left with the departnent. |In either case it
would be a claim for refund of an amount of noney already
lying with the departnment. However |earned senior counse
Sanyal submtted that the term ‘any noney is
i ndependent of the balance which may be lying with the
departnent and, therefore, any noney claimed by the
plaintiff against the defendants would be covered by the

and it

lying with the departnent and only cla
contenpl ated by the said clause.
such a construction of = the clause is

di spute regarding the sane sh
ot her and

denonstr at ed

on the

shoul d be
ont he
payment-.
avoi dabl e on
in making the fina
in connection with

barred under the said clause.
it is

it t

final It is, theref
the part

paynment

arbi trator

Section 30 of the Act suc
consi deration by the appe

addi ti onal docunents filed

in

the sai d paragraph reads as under
"6. Sri  Kar Roy, Counsel for the
d ai mant whil e summ ng up
submtted that the claims were

submitted to the Departnent before
conpl etion of the work on 01.04. 85.

Rem nder notices were subnitted by
the d ai mant on 08.04. 85 and
12.04.85. The E.E. mght have
t hought it fit to obt ai n
recomrendations on 11.09.85 after
obt ai ni ng recomendations of J.E
Thereafter unr easonabl e del ay
occurred on the part of EE to
t ake next | ogi cal step and
ultimately recomended and/or dealt
with the claim on 21.08.87. The
concer ned officers of t he
Respondent generally accepted the

claims, but did not give any reason

m of

possi ble, the

ould have remm

hat there was

part of the Executive Engi neer

obvi ous t hat
the Execut
the claim

ore,
of
t hen

even before
a connection

or
h

Il ants.
by the

is not necessary that the nobney nust be
refund woul d be
However even assum ng that
rea
the way of the defendants lies in the penultinmte
It clearly shows that the claimfor
noney or damage shoul d have been made agai nst the depart nent
and the
unsettl ed between the Engi neer-in-Charge on the one hand and
in connection with such a

ned

any
in
i f
ive
of

t he sai.d amount  of noney woul d
So far ‘as this aspect
interesting to note that nowhere in the

t he
was

Inthe third

appel | ant s
found a copy of the M nutes naintained by the
connection w th the proceedings before himin
At paragraph 6 of the said Mnutes in
connection with the plaintiff’'s clains the contention of his
is noted. The summary of the submi ssions as noted in

for rejection of any item which
was absolutely arbitrary.”
[ Enphasi s suppl i ed]
The aforesaid contentions before the arbitrator |eave
doubt that it was the case of the plaintiff
arbitrator that his clains were unreasonably
the Executive Engineer before considering the
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sanme. It is this contention which is accepted by the
arbitrator by passing the inmpugned awards though in a non-
speaki ng nmanner. Therefore, it is not possible to agree with
the contention of |earned senior counsel for the appellants
that the claimfor interest was barred by clause 2.32 of the
Tender Terms. |If the contention of the plaintiff before the
arbitrator was that his clains were unduly delayed they
woul d obviously rule out the applicability of the said
clause as that would not anpbunt to unavoi dabl e delay on the
part of Executive Engineer in naking the final paynent. On
the contrary it would be avoidable delay which would take
out the claims from the fetters of Cause 2.32, even
assum ng that Shri Sanyal, |earned senior counsel for the
appellants is right in his subm ssion that the said cl ause
woul d cover all npney clains pertaining to the anmounts which
may not be lying with the departnent and still would be
within the sweep of the first. part of the said clause. In
this connection it is also profitable to refer to paragraph
13 of the witten objections filed on behalf of the
def endant's before he arbitrator:

"13. That there is specific

provision in the agreenent between

the parties that claim for damage

or interest against the departnent

is not naintainable. Mreover the

facts and circunstances of the case

as well as under the provisions of

law the claimant is not entitled

for any damage or interest as

clainmed by him™

This statenent of objections clearly shows ‘that the
def endants joi ned i ssue on the question whether any interest
coul d have been awarded against the defendants by the
arbitrator. Inmplicit in this contention wuld be the noot
guesti on whet her there was any unavoi dabl e delay on the part
of the Executive Engineer in naking the final paynment which
according to the plaintiff fell short of his claimand it is
this connection which, as noted by the arbitrator in the
M nutes was pressed for consideration of the arbitrator. He
ultimately cane to his own conclusion regarding the sane by
rejecting this contention on nerits by non-speaking awards.
It is, therefore, not possible to agree with the |earned
seni or counsel for the appellants that applicability of
Clause 2.32 of the terms of tender was not kept in view by
the arbitrator and consequently his awards suffered from any
patent error of law. W have to undertake this exercise on
the facts of the present cases as neither the learned Tria
Judge nor the Hi gh Court had cone to the grip of this issue
and in order to avoid unnecessary protraction of litigation
we thought it fit, as noted earlier, after hearing the
parties to decide this controversy. W accordingly-find that
on merits there is no substance even in this  'second
contenti on.

In the result, both these appeals fails and -are
di sm ssed. However in the facts and circunstances of the
cases there shall be no order as to costs in each of them




