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This special '|eave petition has cone up directly, from
the award of the Central Government Industrial Tribuna
No. 2, Bonmbay, nade on August 9, 1996 in Reference No.Cd T-

2/ 26/ 91.
Del ay condoned.
The adnmitted position is t hat t he petitioner

Associ ation, representing five dismssed enployees, had
sought reference wunder Section 10(1) of the Industria

Di sputes Act, 1947 (for short, the ‘Act’) to the Tribunal

The dispute arose on account of termnation’ by the
respondent - Managenent of the services of the sai'd enploye
on April 28, 1989; It was alleged that the term nation was
wi thout any notice and paynent of retrenchment conpensation
under Section 25-f. The reference came to be nade on Apri

19, 1991. The Tribunal has held, that the tel ephone N gam
Limted, Bonbay is not an 'industry'. It, therefore, has no
jurisdiction to adjudicate the dispute. Prabhadevi Exchange
had a total strength of 3000 enployees of the Tele-
conmuni cati on Departnent, working in three shifts.” As per
the Adnministrative Instructions issued by the Governnent,
for the first shift there should be a *'3A type canteen, for
the second shift A type canteen and for the third shift
there should be ‘C type canteen. It was averred that for
Type ‘3A" canteen, there should be 57 enpl oyees, but only 24
enpl oyees were working on April 27.4.1989. The claimof the
petitioner is that the dism ssed enployees had joined the
service in 1987. They are claimng wages as per -the

directions of this Court, i.e., as per the Fourth Pay
Conmi ssion’s recomendations. Since they were insisting upon
paynment of the wages, it is alleged, the services of five

enpl oyees were terminated wthout giving any notice or
giving any retrenchnent conpensation as enjoi ned by Section
25-F of the Act. Therefore, they sought reinstatenent into
service with full back wages and with continuity of service.
The respondents, on the other hand. contended that the
enpl oyees working in the canteen are not 'workmen’ within
the definition of Section 2(s) of the Act nor is the
respondent an ‘industry’ under Section 2(j). They are
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"treated as holding civil posts in the Central Governnent".
They were paid nmonthly salaries devised by the Canteen
Conmi tt ee dependi ng upon the increases in the cost of living
etc. The provisions of Chapter VI-B of the Act are
i napplicable to them The Tribunal noted the findings as
under :

Prabhadevi Tel ephone Exchange enployed about 4000
enpl oyees which is required under the provisions of
Admi ni strative Instructions to have one departnenta
canteen. In ‘A type canteen, 19 enpl oyees are required per
shift. It works from5 a.m to 12 mdnight. In three shifts,
there at the relevant tine are 24 enployees including the
concerned five workmen. I'n view of a judgnment of this Court,
non-statutory canteen enpl oyees are entitled to the benefits
of the recomendations of Third and Fourth Pay Conmi ssions.
The Director of Canteen accordingly directed the Departnent
concerned to pay the canteen enployees wages as per the

recomendat i ons  of the Pay Conmi ssi on. Depart ment a
Canteen, it is contended by the nmanagenent, is not an
‘“industry’ as per the Menorandum dated January 12, 1982 of
the Director (wel fare),  Indian Posts and Tel egr aphs
Depar t ment .

Relying wupon the judgnent of this Court in Sub-
Di vi sional Inspector of Posts Vaikkam& Os. vs. Theyyam
Joseph [(1996) 2 SCC 293], the Tribunal has held that
departnmental canteen is not an ‘industry’ . However, on
nmerits, it has held that term nation of the services of the
five enmployees is'bad in law Calling the decision in
question, the above special |eave petition has been directly
filed under Article 136, contending that the ratio in
Theyyam Joseph’s case contrary to the judgnent of this Court
in Bangal ore water-supply & Sewerage Board,  etc. " vs. R
Rajappa & O's. [(1978) 3 SCR 207]. The judgnent, therefore,
in Joseph’s case is not correct in1law VWen its correctness
was questioned in another case, notice was issued. It is,
therefore, contended that the ratio of the Constitution
Bench judgnent of seven Judges in Bangal ore Water Supply
Case applies to the facts herein. The judgenent i'n Josph's
case, was rendered without reference to the former and
hence the matter needs fresh exanmination. The question is
whet her the view taken is correct in |law? This Court is
aware of the decision in Bangalore Water Supply case in
which this Court had held the test to determ ne whether an
establishnent is an ‘industry’ wthin the neaning of the
Act. Therein, the enployees of the appellant Board were
fined for nisconduct and the fine was recovered fromthem
They filed an application under Section 33 C(2) of the Act?
The question was whether the Tribunal has jurisdiction under
Section 33-C(2) of the Act? The High Court had held it to be
an i ndustry and, t her ef ore, t he appl i cation was
mai nt ai nable. On appeal, this Court laid down the tests as
under :

"The term "analogous to the trade

of business" could not cut down the

scope of the term "industry". The

sai d words can reasonably nmean only

activity which results in goods

made and nmanufactured or service

rendered whi ch are capabl e of being

converted into saleable ones. They

nust be capable of entering the

word of "res conmerciunt, although

they may be kept out of the narket

for some reason. It is not the

notive of an activity in making
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goods or running a service but the
possibility of nmaki ng t hem
marketable if one who nakes goods
or renders service so desires, that
shoul d det erm ne whet her t he
activity lies wthin the domain or
circle of industry. But even this
may not be always a satisfactory
test. By this test the type of
services which are rendered purely
for the satisfaction of spiritual
or psychol ogi cal wurges of persons
rendering those services would be
excluded. Wenever ~ an industria
di spute would arise between either
enpl oyers and their worknmen or
bet ween worknmen and workmen, it
shoul d be considered an area within
the sphere of "industry’ but not
otherwise. In ot her ~words, " the
nature of the activity wll~ be
determ ned by the conditions which
give rise to the livelihood of the
occurrence of ~ such disputes and
their actual occurrence in the
sphere.

The term "sovereign should be
reserved technically and nor e
correctly for t he spher e of
ultimte deci si ons. Sovereignty
operates on a sovereign- place of
its own. Only those services which
are governed by separate rules and
constitutional provisions such as
Articles 310 and 311 shoul-d,
strictly speaking be excluded from
the sphere of industry by a
necessary inplication

The speci al excl udes t he
applicability of t he gener al
Certain public utility services
whi ch are carried out by
gover nrent al agenci es or
Corporations are treated by the Act
itself as within the sphere of
industry. If express rules under
ot her enact nent s govern t he
rel ati onship between the State as
an enployer and its servants as
enpl oyees, it nay be contended on
the strength of such provisions
that a particular set of enployees
are outside the scope of the
I ndustrial D sputes Act.

The State t oday i ncreasingly
undertakes commercial functions and
econoni c activities and services as
part of its duties in a welfare
st ate. Hence to artificially
exclude state-run industry fromthe
sphere of the Act, unless the
statutory provisions expressly or
by necessary inplication have that
effect, would not be correct.
Section 2(j) of the Industria
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Di sputes Act (1947) which defines
"industry" contains words of w de
inmport, as wi de as the Legislature
could have possibly made them The
problem of what limtations could
and should be reasonably read in
interpreting the wide words used in
Section 2(j) is far too policy
oriented to be satisfactorily
settled by judicial decisions. The
Par | i ament nmust step in t he
legislate in a manner which wll
| eave no doubt as toits intention

That al one can afford a
sati sfactory sol.ution to t he
qguestion which has -agitated and
perplexed the judiciary at al

| evels.

Hospi't al Mazdoor Sabha was

corriectly decided in so far as it
hel d that the JJ Group of hospitals
was an industry but the sane cannot
be said in regard to the view of
the Court that certain activities
ought to be/ treated as falling
outsi de the definition clause.

There is no justification for
excepting the categories of public
utility activities undertaken by
the Government in the exercise of
its inalienable functions under the
constitution, call it regal or
sovereign or by any other nane,
fromthe definition of "industry".
If it be true hat one must have
regard to the nature of the
activity and not to who engages in
it, it is beside the point to
enquire whether the activity is
undert aken by t he St ate, and
further, if so, whether it is
undertaken in fulfilment of the
State’s constitutional obligations
or in di schar ge of its
constitutional functions. |In fact,
to concede the benefit of an
exception to the State’s activities
which are in the nat ure of
sovereign functions is really to
have regard not s nmuch to the
nature of the activity as to the
consi derati on who engages in that
activity: for, soverei gn function
can only be discharged by the State
and not by a private person. If the
State’s inalienable functions are
excepted from the sweep of the
definition contained in section
2(j), one shall, have unwittingly
rejected the fundamental test that
it is the nature of the activity
whi ch ought to determ ne whether
the activity is an i ndustry.
Indeed, in this respect, it should
make no difference whether on the
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one hand, an activity is undertaken
by a corporate body in t he
di scharge of its statutory
functions or, on the other. by the
State itself in the exercise of its
i nalienable functions. If the water
supply and sewerage schenes of fire
fighting . establishnents run by a
Muni ci pality can be industries, so
ought to be the nanufacture of
coins and currency, ar ns and
ammuni tion and the winning of oi

and uranium The fact that these
latter kinds of activities are, or
Can only be, wundertaken by the
State does not furnish any answer
to the guesti on ~whet her t hese

activities “are i ndustries. Wen
undertaken by ~a private individua
they are i ndustries, therefore,

when-undertaken by the State, they
are industries. The nature of the
activity is the determ ning factor
and that does not change according
to who wundertakes it. Itenms 8, 11
12, 17 and 18 of/ the First Schedul e
read with Section, 2(n)(vi) of the
I ndustrial Disputes Act render
support to this Vi ew. These
provi sions which were described in
Hospital Mazdoor Sabha as 'very
significant, at |ease show that,
concei vabl y, a Def ence
Establishment, Mnt or a Security
Press can be an industry even
though these activities are, ought
to be and can only be undertaken by
the State in the discharge of its
constitutional obl i gations or
functions. The State does not trade
when it prints a currency note or

strikes a coi n. And yet,
considering the nature of the
activity, it is engaged in an

i ndustry when it does so.

A systematic activity which is
organi sed or arranged in a manner
in which the trade or business is
generally organi sed or arranged
woul d be an industry despite the
fact t hat it pr oceeds from
charitable notives. It is in the
nature of the activity that one has
o consider and it is wupon the
application of that test that the
State’s inalienable functions fal
within the definition of industry.
The very sane principles nmust yield
the result that just as t he
consideration as to who conducts
the activity, is irrelevant for
det erm ni ng whet her the activity is
an industry so is the fact that the
activity is charitable in nature or
is undertaken with a charitable
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notive. The status or capacity
corporate or constitutional, of the
enpl oyer would have, if at all

cl oser nexus, than his notive on
the question whether the activity
is an industry. The notive which
propels the activity is yet another
step rembved and ex hypothesis can
have no rel evant on the question as
to what is the nature of the
activity. It is never true to say
that the nature of the activities
is charitabl e. The subj ective
notive force of an activity can be
charity but for ~the purpose of
deci di ng whether~ an activity is an
i ndustry one ~has to |look at the
process involved in the activity,
objectively. The jural foundation
of Lany attenpt to except charitable
enterprises from the scope of ‘the
definition can only be that such
enterprises are ~not undertaken for
profit. out then, that clearly, is
to introduce /'the profit concept by
a side wnd, a concept which has
been rejected consistently over the
years. |f any principle can be said
to be settledlaw in this vexed

field it is this ; ~the twn
consi deration of profit notive and
capital investnent it irrelevant
for det er m ni ng whet her an

activity is an industry. Therefore
activities which are dominated by
charitable notives either in~ the
sense that the profit, which they
yield are diverted to charitable
purposes are not beyond the ; pale
of the definition of section 2(j).
It is rmuch beside the point to
inquire who is the enployer as it
toinquire, why is the activity
undertaken and what the enployer
does with the profits, if any,

By this t est a Solicitor’s
est abl i shnent woul d be an industry.
A Solicitor is undoubtedly does not
carry on a trade or business when
he acts for his client or advises
himor pleads for him If and when
pleading is permissible to him He
pursues a prof essi on which is
variously and justifiably described
as learned, liberal or noble. But
it is difficult to infer fromthe
| anguage of the definition in
section 2(j) that the Legislature
could not have intended to bring
ina liberal profession |ike that
of an Attorney within the anbit of
the definition of 'industry’

I n Hospital Mizdoor Sabha the Court
whil e evolving a working principle
stated that an industrial activity.
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general ly involved, inter alia, the
cooperation of the enployer and the
enpl oyees, That the production of
goods or the rendering of materia
services to the conmmunity rmnust be
the direct and + proximte result
of such cooperation is a further
extension of that principle and it
is broadly, by the application

t her eof t hat a Solicitors
establishnent is hel d not to
attract the definition cl ause.
These refi nenents ar e, with

respect not warranted by the words
of the definition, apart fromthe
consi deration that in practice they
make t he application of t he
definition to Concrete Case;
dependent upon-a factual assessnent
so highly subjective as to, lead to
confusionand uncertainty in -the
understanding of the true 1lega
posi tion. Granting t hat t he
| anguage of the definition is so
wi de that sone |imtation ought to
be read into it, one must stop at a
poi nt beyond  which the definition

will skid into a domai n too
rarefied to be realistic. ~\Wether
the cooperation bet ween the

enpl oyer and the enployee is the
proximate cause of the ultinate
product and bears direct with it is
a test which is alnost inpossible
of application wth any degree of

assurance or certitude. It wll be
as nuch true to say that the
solicitor’s Assi st ant Managi ng

Clerk, Librarian and the Typist do
not directly contribute to the
intell ectual and product which is a

creation of hi s per sona
pr of essi onal skill, as t hat ,
wi thout their active assistance and
cooperation it wll be inpossible

for him to function effectively.
The unhappy state of affairs in
which the law is narooned wll
continue to baffle the skilled
prof essional and his enpl oyees
ali ke as also the Judge who has to
perform the unenvi abl e task of
sitting in j udgment over t he
di r ect ness of the cooperation
bet ween the enpl oyer and the
enpl oyee, until such time as the
| egi sl ature decides to nanifest its
intention by the use of clear and
i ndubi ous | anguage. Beside the fact
that this Court has so held in
Nat i onal Uni on of Commer ci a
Enpl oyees the legislature will find
a plausible case for exenpting the
| earned and |iberal professions of
Lawyers, Solicitors, Doct or s,
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Engi neers, Chartered Account ant s
and the like fromthe operation of
industrial laws. But wuntil that
happens, in the present state of
the law it difficult by judicia
interpretation to create exenptions
in favour of any particul ar class.

The case of the <clubs on the

present definition is weaker
still. The definition squarely
covers them and there is no

justification for anending the |aw
so as to exclude ‘them from the
operation of the industrial |aws.
The fact that the running of clubs
is not a calling of the club or its
managi ng committee, that the «club
has no existence apart from its
menbers that it exists for its
nmenbers t hough occasi onal |y
strangers take the benefit of its
services and that even -after the
admi ssion of guests, the cl ub
remains a nenbers’ self-serving
institution does not touch the core
of the problem

(1) ‘Industry’ as defined in Sec.
2(j) and explained in Banerji’'s
case has a wi de inport.

1.(a) VWher e (i) systematic
activity, (ii) or gani sed by
cooperati on between enployer and
enpl oyee (the di rect and

substantial element is chinerical);
(iii) for the production  and/or
distribution of goods and services
calculated to satisfy human’ wants
and w shes (not spiritual or
religious, but i ncl usi ve of
material things or services geared
to celestial bliss e.g. making on a
| arge scale prasad or food), prima
facie there is an ‘industry’ in
that enterprise

(b) Absence of profit notive or
gai nful objective is irrelevant, be
the venture in the public, joint,
private or other sector.

(c) The true focus is functiona
and the decisive test is the nature
of the activity with speci a
enphasis on the enployer-enpl oyee
rel ati ons.

(d) If the organisation is a trade
or business it does not cease to be
one because of phi | ant hr opy
ani mati ng the undert aking.

[1. Although section 2(j) uses
words of the widest anplitude in
its two linbs, their neaning cannot
be magnified to overreach itself.
(a) ‘Undertaking’ nust suffer a
cont ext ual and associ ati ona
shrinkage as explained in Banerji
and in this judgnent; so also
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service, calling and the like. This
yields the interference that al
organi sed activity possessing the

triple elenents in | (supra),
al t hough not trade or business, my
still be ’industry’ provided the

nature’ of the activity, viz, the
enpl oyer- enpl oyee basi s bears
resenblance to what we find in
trade or business. This take into
t he fold of "industry’
undert aki ngs, calling and services,
advent ur es’ anal ogous to the
carrying on of trade or business’.
Al  features, ot her t han t he
met hodol ogy of carrying on the
activity viz. in - organizing the
cooperati on between enployer and

enpl oyee,” may be dissimlar. It
does not, matter, if on t he
enployment terms there is anal ogy.

[, Appl i cation of t hese
gui del i nes shoul d not stop short of
their logical ‘reach by invocation
of creeds, cults or inner sense of
i ncongruity or outer sense of
notivation for or resultant of the
econom ¢ operations. The ideology
of the Act being industrial peace,
regul ation and resol-ution of
i ndustri al di sputes. bet ween
enpl oyer and worknen, the range of
this statutory ideology nust inform

t he reach of t he statutory
definition. Nothing 1ess, nothing
nor e.

(a) The conseqguences are (i)
pr of essi ons, (ii) cl ubs (iii)
educati onal institutions (iv)
cooperatives, (v) research

institutes (vi) charitable projects
and (vii) other kindred adventures,

if they fulfil the triple tests
listed in (supra), cannot be
exenpted from the scope of section
2(j)

(b) A restricted cat egory of
pr of essi ons, cl ubs, cooperatives
and even gur ukul as an little
research | abs. may qualify for
exenption if, in sinple ventures,
substantially and going by the
doni nant nat ur e criterion,

substantively no enpl oyees are
entertained but in mninmal matters,
nmar gi nal enpl oyees are hired
wi t hout destroying the non enpl oyee
character of the unit.

(c) If, ina pious or altruistic
m ssion, nmany enploy thenselves,
free or for small honoraria or |ike
return, mainly drawn by sharing in
the purpose or cause, such as
| awyers volunteering to run a free
| egal services clinic or doctors
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serving in their spare hours in a
free nedical centre on asramtes
wor ki ng at the bidding of the
holiness, divinity or like centra
personality, and the services are
supplied free or at nomnal cost
and those who serve are not engaged
for remuneration or on the basis of
master and servant relationship,
then the institution is not an
i ndustry even if stray servants,

manual or technical, are hired.
Such el eenpbsynary or like
undert aki ngs al one are exenpt-not
ot her generosity, conpassi on

devel opnent al passi on-or . project.
I V. The domi nant nature test:
(a) Where a conplex of activities,
sone of whi ch qual ify for
exenption, others not, involves
enpl oyees on the total undertaking,
sone of whomare not ‘worknmen as
in the University of Delhi case or
some departnent's are not productive
of goods and 'services if isolated,
even then, the predomi nant nature
of the services and the integrated
nature of the departnent s as
explained in ‘the Corporation of
Nagpur, will be the truetest. The
whol e undert aki ng wil | be
"industry’ although ; those who are
not ’'workmen’ by definition may not
benefit by the status.
(b) Notw thstanding the previous
cl auses sover ei gn functions,
strictly under st ood, (al one),
qualify for exenption, not the
wel fare activities of econoni ¢
advent ures undertaken by Gover nnent
or statutory bodies.
(c) Even in departments discharging
sovereign functions if there are
units which are industries and they
are substantially severable, then
they can be considered to cone
within sec. 2(j).
(d) Constitutionally and
conpetently enact ed | egi sl ative
provi sions may well renove fromthe
scope of the Act categories which
ot herwi se may be covered thereby."
It is not necessary to refer to the
judgrments Beg, C.J in his concurring judgment,
placitumE to G has held thus:
“I would also like to make a few
observations about the so called
"sovereign" functions which have
been placed outside the field of
i ndustry. | do not feel happy about
the use of the term "sovereign"
here. | think that the term
‘sovereign’ should be reserved,
technically and nore correctly, for
the sphere of ultimate decisions.

di ssenti ng
at page 221,
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Soverei gnty operates on a sovereign
plane of its own as | suggested in

Keshavananda Bharati’'s case
supported by a quotation from
Er nest Bar ker’ s " Soci al and
Political Theory". Again the terma
"Regal ", from which t he term
"soverei gn" functions appears to

be derived, seens to be a msfit
in a Republic where the citizen
shares the political sovereignty in
whi ch he has even a legal share

however small in as nmuch as he
exercises the right to vote. \Wat
is meant by the _use of the term

"sovereign", in relation to the
activities of “the State, ~is nore
accurately brought out by using the
term "governnental " functions
al t hough there are difficulties
here _al so in as much ~as the

Government has entered largely now

fields of industry. Therefore, only

those services  which are governed

by separate rul es and

constitutional provisions, such as

Article 310 and 311 should,

strictly speaking, be excluded from

the sphere of industry by necessary

i mplication.”

In State of Bonbay & ors, vs. The Hospital Mazdoor
sabha & ors. [(1960) 2 SCR 866], this Court had given wi der

interpretation to the word "industry", with a wview to
achieve the scope and object of the Act, so as to nake the
renedy avail able to the workmen.~ Simlarly, in The

Corporation of the city of Nagpur vs. Its Enpl oyees [(1960)
2 SCR 942] this Court had pointed out that the definition of

the word ‘industry’ is very conprehensive. It “is in two
parts. It is not necessary that an activity of the
Corporation nust share the comon characteristics of an
i ndustry before it can cone wthin the statutory

definition. The words of Section 2(14) of the Gty of Nagpur
Corporation Act which is equivalent to Section 2(j) of the
Act, are clear and unanbiguous. The w de definition
however, cannot include the regal, primary and-inalienable
functions of the State, though statutorily delegated to a
Corporation and the anbit of such functions ~cannot be
extended so as to include the welfare activities of a nodern
State, and nust be confined to | egi sl ative power ,
adm nistration of |law and judicial power. "The real test as
to whether a service undertaken by a Corporation is an
i ndustry rmust be whether that service, if performed by an
i ndividual or a private person, wuld be an industry.
Monet ary consi derati on cannot be an essential characteristic
of an industry in a nmodern State. It was, therefore,
incorrect to say that only such activities as were anal ogous
to trade or business could come within Section 2(14) of the
Act". "When a service rendered by a Corporation as an
i ndustry, the enployees of the departnents connected with
the service, whether financial, adm nistrative or executive,
woul d be entitled to the benefits of the Act".

In 1960's and 1970's, there was parallel stream of
t hi nki ng bei ng devel oped by this Court to engulf the service
conditions of the enpl oyees of a Corporation either
regi stered under the Companies Act or under the Societies
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Act or under a statute, vis-a-vis the Governnent enpl oyees.
I n Heavy Engi neering Mazdoor Union vs. The State of Bihar &
Os. [(1969) 3 SCR 995], this Court held that the Governnent
Conpany is distinct from CGovernnent. In Praga vs. Tools
Corporation vs. C V. Imanual [(1969) 3 SCR 773], the
enpl oyees were held not entitled to availed the remedy under
Article 226 of the Constitution. In Sukhdev Singh & Os. vs.
Bhagat ram Sardar Si ngh Raghuvanshi & Anr. [(1975) 3 SCR
619], a break-through was effected by a Constitution Bench
in considering whether the G and Natural Conm ssion, the
Industrial Financial Corporation or the Life Insurance
Corporation is an ‘authority’ within the meaning of Article
12 of the Constitution and whether the enpl oyees working in
the Corporation are entitled to the protection of judicia

review under Article 14. It was answered it favour of the
enpl oyees. In separate but concurrent judgment, Mathew, J.
laid the foundation denolishing the autononobus status and
non-anenability “to judicial review of the actions of
corporate sector and held that when a Corporation was
created by a statute, its rules or instructions partake the
statutory - character i ke a -~ subordinate | egi sl ation

Therefore, they are to act consistently wth the Rules or
Regul ati ons nade under _the Act or by the statutory
aut hority.

The power of 'statutory authority /is <controlled and
restricted by the statute which created r them and the rules
and regul ations franed thereunder. Any action of such bodies
in excess of their 'power or in violation of restrictions
pl aced on that power is ultra vires. Thus, ~ the corporate
veil given in Praga Tools case was torn _apart and their
actions were nmade anenable to-judicial review In A ay Hasia
etc. vs. Khalid Mijjib Sehravardi & Os. etc. [(1981) 2 SCR
79], another Constitution Bench had held that having regard
to the Menorandum of Association and the Rules |(of the
Society, the respondent-College was a State wthin the
meani ng of Article 12. The conposition of the Society is
dom nated by the representatives appointed by the Centra
CGovernment and t he Governnents of Janmu and Kashmir, Punjab
Raj ast han and Utar Pradesh with the approval of the Centra
CGover nrrent . Accordi ngly, it was hel d to be an
instrumentality of the State. In R D  Shetty vs. The
International Airport Authority of India & Os. [(1979) 1
SCR 1042] and U.P. Warehousing Corporation & Anr. vs. Narain
Vaj payee [(1980) 3 SCC 459] this Court laid thetest to
determine as to when a Corporation can -be said to be
instrumentality or agency of the CGovernment. The test of
deep and perm ssive control was |laid down thereunder. It was
held that the statutory authorities are anenable to wit
jurisdiction being an instrunmentality or an authority under
the State within the neaning or Article 12 of the
Constitution. It was further held that the Corporation may
be an authority and, therefore, a State within the meaning

of Article 12. Yet, it nmay not be elevated to the position
of State for the purpose of Articles 309, 310 and 311 which
find place in Part X V. For the purpose of Part IIll it has

separate jurisdictional entity, though it would not be so
for the purpose of Part XIV or another provisions of the
Constitution. In U P. Warehousing corporation case, the
respondent, on the basis of the conplaints after prelimnary
enquiry, was charged wth certain allegations and his
expl anati on was sought and to indicate his evidence, if any.
He had expressed his intention to cross-exanine certain
wi t nesses as al so to exani ne sonme others in defence. Wt hout
taking any action on the respondent’s request, the appell ant
passed an order dism ssing himfromservice w.e.f. the date
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of his suspension. In the wit petition filed by himthe
Hi gh Court quashed the order and directed his reinstatenent
with full back-wages. This Court, on these facts, had held
that "in cases where there is an element of public
enpl oyment and service or support by statute or something in
the nature of an office or a status, which is capabl e of
protection, then irrespective of the term nology used, and
even though in some inter parties aspects the relationship
may be called that of master and servant, there nmay be
essential procedural requirenment to be observed on grounds
of natural justice". The Warehousing Corporation was held to
be an authority and the dismssal, wthout conducting an
enquiry and w thout an opportunity to | ead evidences for the
proposed puni shnent given to the respondent, was bad in | aw.
Therefore, the appeal was disnissed and the judgnment of the
H gh Court was upheld. Chinappa Reddy, J. in his concurring
judgrment had heldthat “there is hardly any distinction, on
the principle, bet ween a person directly under the
enpl oynment of° the  Governnent” and a person under the.
enpl oyment of an agency or instrunentality of the Governnent
or a Corporation set up under a statute or incorporated but
whol |y owned by the Governnment. Therefore, there is no good
reason, why, if CGovernnentis bound to observe the equality
cl auses of the Constitution in the matter of enpl oyment and
inits dealings with the enpl oyees, the Corporations should
not be equally bound. Sone el enents of public enploynent is
all that is necessary. to take the enpl oyee beyond the reach
of the rule which denies himaccess to a court to enforce a
contract of enploynent and denies him the protection of
Articles 14 and 16 of the Constitution. Rajasthan State
El ectricity Jaipur vs. Mhan Lal & Os. [(1967) 3 SCR 377]
is also a case of the Rajasthan State Electricity Board
guestioning whether it is an authority under Article 12 of
the Constitution. 1t was held by a Constitution Bench that
it is an authority wunder Article 12 or instrunentality of
the State. In D.T.C vs. D.T.C. Mazdoor Congress & Os.
[ 1991 Supp. (1) 600], the question arose whether D.T.C |is an
instrunentality under the State and whether it is entitled
to disnmiss the enployee by issuing one nonth notice or pay
inlieu thereof in terms of Regulation 9 of the Regul ations.
A Constitution Bench, per majority had held that it isa
State within the meaning of article 12 of the Constitution.
It has no power to dismss an enployee wth one nobnth's
notice or salary in lieu thereof, |In Mti Ram Deka vs.
General Manager, NEF [(1964) 5 SCC - 683], anot her
Constitution Bench had held that the service of an enpl oyee
of the Railway establishment cannot be di spensed with except
in accordance with the procedures established and unl ess
the essential steps of procedural fairness are adhered
to. Central |Inland Water Transport Corporation Ltd, & Anr.
vs. Brojonath Ganguli & Anr. [(1986) 3 SCR 156], a Bench of
two Judges of this Court reiterated the sane view giving
ext ended interpretation and maki ng avail abl e t he
constitutional renedy under Article 226 of the Constitution
In Air India Statutory Corporation etc. vs. United Labour
Union & Os. etc.[1996 (9) SCALE 70], the Ar India
statutory Corporation, on abolition of the contract | abour
had not absorbed enpl oyees wor ki ng on contract |abour basis
after contract |abour system was abolished. They filed the
wit petition in the H gh Court. The Hi gh Court gave the
directions to absorb themon regular basis. On appeal, this
Court considered the entire case law and laid down the
followi ng principles in para 26 thus:

"(1) The constitution of the

Corporation or instrunentality or
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agency or Corporation aggregate or
Corporation sole is not of sole

mat eri al rel evance to deci de
whether it is by or wunder the
control of t he appropriate
CGover nment under the Act.

(2) | f it is a statutory
Cor por ati on, it is an

instrumentality or agency of the
State. If it is a conpany owned
wholly or partially by a share
capital . fl oated from public
exchequer, it givesindicia that it
is controlled by S or under the

aut hority of the appropriate
Gover nment .
(3) In commer ci al activities

carried on by a Cor poration
est abl i shed by or under the contro

of the appropriate CGover nrrent
having protection under Articles 14
and 19(2), it is aninstrunmentality
or agency of the State:

(4) The St ate i's a service
Corporation. It acts through its
instrumentalities, agenci es or

persons - natural or judicial

(5) The governing power, wherever
| ocated, rmust ‘be subject to the
f undanent al consti tutiona

limtations and abi de by the
principles laid in the Directive
Princi pl es.

(6) The f ramewor k of service
regul ati ons made in the
appropriate rules of regulations
shoul d be consistent with and
subject to the same public |aw
principles and limtations.

(7) Though the instrunentality,

agency or person conducts
commercial activities according to
busi ness principl es and are

separately accountable under their
appropriate bye-laws or Menorandum
of Association, they becone the arm
of the Government.

(8) The exi stence of deep and
pervasive State control depends
upon the facts and circunstances in
a given situation and circunstances
ina given situation and in the
altered situation it is not the
sole criterion to decide whether
the agency or instrunmentality or
persons is, by or under the contro

of the appropriate CGovernnent.

(9) Functi ons of an
instrumentality, agency or persons
are of public inportance follow ng
public interest elenent.

(10) The instrunentality, agency or
person nust have an elenment of
authority or ability to effect the
relations with its enployees or
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public by virtue of power vested in
it by I aw, menor andum of
associ ation or bye-laws or articles
of associ ation.

(11) The instrunentality, agency or
person renders an el enent of public
service and is accountable to
health and strength of the workers,
nmen and wonen, adequate neans of
l'ivelihood, t he security for
payment of |iving wages, reasonable
conditions of work, decent standard
of life and opportunity to enjoy
full | ei sure and soci al and
cultural activities to the worknen.
(12) Every action of ‘the public
aut hority, agency or
instrumentality or the per son
acting in public interest” or any
act ' that gives rise to public
el emrent should be guided by public
interest in exerci se ~of public
power or action-hedged with public
element and is open to challenge.

It nmust neet t he t est of
r easonabl eness, fairness and
j ust ness.

(13) If the exercise of the power

is arbitrary, ‘unjust and -unfair

t he public authority,

instrunentality, agency or the

person acting in public interest,

though in the field of private lLaw,

is not free to prescribe any

unconstituti onal condi tions or

[imtations in their actions.

It was directed that since the workman were enpl oyed by
the contractor, on abolition of the contract |abour system
the appell ant-Corporation being an instrumentality even in
the private field of contract, was bound by the essentia
principles justice, equity and fair procedure and equality.
In Bangal ore Water Supply Board case, the Board was held to
be an ‘industry and the action was anmenabl e to adjudication
under the Contract Labour (Regulation & Abolition) Act.

It is, therefore clear that there have been two streans
of thinking sinultaneously in the process of devel opment to
give protection to the enployees of the Corporation. |Its
actions are controlled as an instrumentality of the State
and the rules are nade anenable to judicial review Were
there exists no statutory or anal ogous rul es/instructions,
the provisions of the Act get attracted. The enployees are
entitle to avail constitutional remedy under Article 226 or
32 or 136, as the case may be. The renmedy of judicial review
to every citizen or every person has expressly been provided
inthe Constitution. It is a fundamental right of every
citizen. In t he absence of statutory/adm nistrative
instruction in operation, the renmedy of reference under
Section 10 of the Act is available. Therefore, two streans,
nanely, renedy under the Act by way of reference and remnedy
of judicial redressal by way of proceedings under Article
226 or a petition filed before the Adm nistrative Tribuna
to the aggrieved persons are co-existing. |If the doctrine
laid in Bangalore Water Supply Board case is strictly
applied, the consequence is catastrophic and would give a
carte blanche power with laissez fair legitinmacy which was
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burried fathom deep under the lethal blow of Article 14 of
the Constitution which assures to every person just, fair
and reasonable procedure before terminating the service of

an enployee. Instead, it gives the managenent/enpl oyer the
power to disnmiss the enployee/workman with one nmonth’'s
notice or pay in lieu thereof, and/ or paynent of

retrenchnment conpensation under the Act. The security of
tenure would be in great jeopardy. The enpl oyee woul d be at
the beck and call of the enpl oyer always keeping his order
of employnment in a grave uncertainty and in a fluid state
i ke denorcus’s sword hangs over the neck. On the other hand
if the interpretation of providing efficacious remedy under
Article 226 gives protection to the worknmen/enployee the
speedy renedy under Article 226/ Section 19 of t he
Admi ni strative Tribunal Act. They woul d protect t he
enpl oyee/ workman from arbitrary action of the enployer
subservi ng the constitutional scheme and phil osophy.
The Court  woul d, therefore, strike a balance between the
conpeting rights of the individual and the state/agency or
instrunentality and decide the validity of action taken by
t he Management. Necessarily, if the service conditions stand
attracted, all the conditions laid therein wuld becone
applicable to the enployees wth a fixity of tenure and
guarantee of service, subject to disciplinary action. H's
renoval should be/in accordance with the just and fair
procedure envisaged under the Rules or application of the
principles of natural justice, as the case may be, in which
event the security of the tenure of the enpl oyee is assured
and the whimand fancy and vagory of the enployer woul d be
detered and if unfair and unjust action is found established
it would be declared as an —arbitrary, unjust ~or unfair
procedure. On the other hand, if the finding is that there
exist no statutory rules or certified standing orders exi st
or they are not either made or are inapplicable, the renedy
of reference wunder section 10 of the Act would always be
avail able and availed of as it is an industry and indicia
laid in Bangal ore Water Supply Board case gets attracted.
Fromthis perspective, this Court had approached the
problemin T. Joseph’s case. T Joseph’s case was a case
relating to the departnental enployee whose services was
di spensed with. Considering the rules in operation in that
behal f, it was held that the tel ephone department is not an
i ndustry. The appoi ntnment orders were given under the rules.
In that behalf, it was held that India is a Sovereign
Socialist, Secular Denocratic Republic. It-has to establish
an egalitarian social order wunder the rule of law The
wel fare measures partake the character  of sover ei gn
functions and the traditional duty to maintain |aw and order
is no longer the concept of the State, Directive Principles
of the State Policy enjoin the State to undertake diverse
duties envisaged under Part |V of the Constitution. One of
the duties of the State is to provide tale-comunication
services to the general public an anenity; so, it.is an
essential part of the sovereign functions of the State as a
wel fare States In Physical Research Laboratory vs. K. G
Sharma [CA No. 2663/97] decided on April 8, 1997, the
guesti on was whet her the appellant who conducted research in
a scientific laboratory was a 'workman’ and the institution
an ‘industry’, Since the service conditions regulate
conditions of enpl oynment, the Tribunal was devoid of
jurisdiction to entertain the application under the Act for
deciding the dispute. following the judgnent in T. Joseph's
case and distinguishing a judgnment of three Judge bench, it
was held that research institute was a State wthin the
meani ng of Article 12. It is not an industry attracting the
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provisions of the Act. So, in Chief Conservator of Forests &
Anr. vs. Jagannath Maruti Kandhara [(1996) 2 SCC 293], this
Court referred wth approval the Bangalore Wter Supply
Board case. In K G Sharma’s case, the industrial Tribuna
had observed that the Physical Research Laboratory is an
industry but this Court reversed It. The Tel econmuni cati on
Departnent is not an industry and the Rules governing the
conditions of service of the enployees stand attracted and
there by the renmedy under Article 226 would be available. To
that area, the Act does not stand attracted. The respondents
admt that the dismissed workmen who were holding civi
post, by necessary inplication, were excluded as worknen
under Section 2(s). Even though the activities of the
Corporation partake the character of a private enterprise,
since the workmen engage thenselves in rendering services,
It is not an industry. |f there exists no statutory rules
bi nding standing orders, necessarily, the reference under
Section 10(1) woul d® be valid and the Tribunal has
jurisdiction to go into or the enployee my avail of
judicial review or conmon | aw revi ew.

On an_overall view, we hold that the enpl oyees working
in the statutory canteen, in view of the admi ssion made in
the counter-affidavit  that they are holding civil posts and
are being paid nmonthly salary and are enployees, the
necessary conclusion would be that the Tribunal has no
jurisdiction to adjudicate the dispute on a reference under
Section 10(1) of the Act. On the other hand, the renedy to
approach the constitutional court” under Article 226 is
avai l abl e. Equally,  the remedy ~under Section 19 of the
Admi ni strative Tribunal - Act is ~available. But, generally,
the practice which has grownis to direct the citizen to
avail, in the first instance, the renedy under Article 226
or under Section 19 of the Adm nistrative Tribunal Act and
then avail the right under Article 136 of the Constitution
by special leave to this court etc.  Thus, in view of the
adm ssion made by the respondents in their counter-affidavit
that the workmen of the appel lant-Association are hal ding
civil posts and are being paid nonthly wages and benefits
and are considered to be enpl oyees, the jurisdiction of the
I ndustrial Tribunal stands excluded. It is - open to the
aggrieved party to approach appropriate authority .in
accordance with law In that view, the finding of the
Tribunal in the inpugned judgnent is legal and warrants no
interference. It is open to the respondents to avail of such
renedy as is available to a regular enployee including the
right to approach the Central Adm nistrative Tribunal or the
High Court or this Court thereafter for redressal of |ega
injury.

The Special Leave Petition is accordingly dism ssed.




