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ACT:

Constitution of India, Art. 14--Order raising age of
super annuation--Di scretion wth appointing authority to

retire without assigning reason-- |If discrimnatory.
HEADNOTE
Under Fundanent al Rul e 56(a) a CGover nirent servant

superannuates on the date he attainthe age of 55 years, but
he may be retained in service after the age of 55 years in
special circunstances. In 1963, the appellant-State issued
a nenorandum stating its decision that the age of conpul sory
retirement of the State CGovernnent servants was to be 58
years, and the appointing authority was also enpowered to
retire the Governnent servant after he attained the age of
55 years on 3 nonths' notice w thout assigning any reason

In the year, 1967 the respondent, a State Governnent servant
attained 55 vyears; an order was issued. asking him to

continue in service till further orders. Later in 1968, the
appel | ant i ssued another rmenmorandum di scontinuing t he
benefi t of raising the age of super annuat i on. The

respondent was served with a notice that he would not / been
retained in service after 3 nonths. The respondent filed a
wit petition in the Hgh Court. The Hi gh Court allowed the
wit holding that Paragraph 4 of the 1963 nenorandum
of fended Article 14 of the Constitution because a person who
was physically fit and efficient was. allowed to continue in
service till he was 58 years of age whereas any other person
who would satisfy the conditions of physical fitness and
efficiency could be asked to retire on 3 nonths’ notice.
Al owi ng the appeal by the State, this Court,

HELD : The menorandum of 1963 did not infringe Art. 14 of
the Constitution. The 1963 nenorandumtreated all Governnment
servants alike, nanely,that they could be retained beyond
the age of superannuation, but such retention depended upon
the exigencies of the public service and the consideration
of physical fitness and efficiency. [510 E
The 1963 Menorandum no | onger occupied the field after the
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super sessi on of that nenorandum by 1968 menor andum
Furthernmore, if the 1963 Order was found to be bad, the
entire order was to be struck down for the obvious reason
that if the instrument was within the vice of Art. 14 of the
Constitution-, the entire notification would perish. [510 F-
g

Paragraph 4 of the 1963 nmenorandum fl owed from Fundanenta
Rul e 56(a). The Governnent could retain a Governnent
servant beyond the age of superannuati on. The CGovernnent
had also the discretion to wthdraw such retention in
service because the retention did not confer any right on
the CGovernment Servant. [511 A]

Even accordi ng to Fundanental Rule 56(a) no legal right can
be said to exist in relation to any Government servant to
continue in service after the age of 55 years. It is a
di scretion which the Government will exercise in sone cases.
Fundanental Rule 56(a) is in two parts. The first

504

part is /'that” the date of _conpulsory retirenent of a
Covernment ~servant is the date on which he attains the age
of 55 years. ~The second part is that the retention of the
Covernment servant in service-after attaining the age of 55
years should not be nade except in special circumnstances.
Such a rule cannot be said to found any right in any
enpl oyee to continue in service after the age of 55 years.
[507 DO

Both the orders of 1963 and 1968 were executive instructions
and they were not rules under Art. 309 of the Constitution
1. N. Saksena v. State of Madhya Pradesh, [1967] 2 S.C.R
496, Bishun Narain Mshra v. State of Uttar Pradesh, [1965]
1 S.CR 693 and Moti Ram Deka v. General~ Manager, N E. F.
Rai | ways, Maligaon, Pandu etc. [1964] 5 S.C. R 683, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1334 to
1336 of 1969.

Appeal s fromthe judgnent and order dated March 28, 1969 of
the Assam and Nagal and High Court in Cvil Rules Nos. 308,

316 and 323 of 1969.

Niren De, Attorney CGeneral, Naunit Lal and S. N Chaudhury
for the appellant (in all the appeals)

Sarjoo Prasad, D. D. Chaudhury, M M Kshatriya, and G S

Chatterjee, for respondent No. 1 (in C.A No. 1334 of 1969).

S. P. Nayar, for respondent No. 4 (in C A No. 1334 of
1969).

The Judgrment of the Court was delivered by

Ray, J. These three appeals by certificate are against the
j udgrment dated 28 March, 1969 passed by the Hi gh Court for
the State of Assam & Nagal and hol ding by a majority judgnent
that the three main respondents in the three appeals,

nanel y, Premadhar Baruah, Rashadhar Bora and Premadhar Dutta
are deemed to have continued in service of the GCovernnent
and the orders termnating extension of service after
attaining the age of 55 on three nonths notice pursuant to
par agraph 4 of the Menorandum dated 21 March, 196 3 are bad
in |aw

On 21 March, 1963 the Assam CGovernnent issued a menorandum
whi ch was contained in 7 paragraphs. |n paragraph 1 of the
menorandumit was stated that it was deci ded that the age of
conpul sory retirenent of State Governnment servants shoul d be
58 vyears. In paragraph 2 of the memobrandumit was stated
that the decision would apply to all Government servants who
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would retire on or after 1 Decenber, 1962, Covernnent
servants who were on | eave preparatory to retirement on 1
Decenber, 1962 would also be entitled to this benefit but
Governnment servants who, were on refused | eave froma date
prior to 1 Decenber, 1962
505
would not be entitled to the benefit nor would the benefit
apply in case of Governnment servants who reached the age of
superannuation on a date prior to 1 Decenber, 1962 having
been allowed extension of service,. |In paragraph 3 of the
menorandum it was stated that no Governnent servant woul d be
entitled to the benefit of the, increased age of compul sory
retirement unless he had been permtted to continue in
service after the age of 55 years after the appointing
authority was satisfied that he was efficient and physically
fit for CGovernnent service.  In paragraph 4 of the neno-
randomit was stated "Notw t hstandi ng anything contained in
the foregoing paragraphs, the appointing authority may
require a Government servant to retire after he attained the
age of 55 years on three nonths’ notice w thout assigning
any reason".
The respondent Prenmadhar  Baruah was born on 1 January, 1913.
He, was appointed as a typist in the enploynent of the
CGovernment on 18 ~August, 1941. On 6 May, 1946 he was
confirmed as an Assistant Auditor. On 1 April, 1950 he was
confirmed as Auditor /Local Accounts. Under Fundamental Rule
56(a) his date of retirement would be 1 January, 1968 on
attaining the age of 55 years. On 21 Decenber, 1967 there
was an order asking respondent Premadhar Baruah to continue
till further orders.
On 2 April, 1968 the Governnent issued another  nmenorandum
whi ch was contained in three paragraphs.” In the first para-
graph it was stated that the CGovernment had deci ded that the
age of conpul sory retirenent of State Governnent servants
should be 55 years as laid down'in Fundamental Rule '56(a)
di sconti nui ng the benefi t of ~raising the age of
superannuation to 58 vyears as llaid down in the office
menor andum dat ed 21 March, 1963. " In the third paragraph it
was said that this decision would apply to all ~ Governnent
servants who would retire on or after 30 Septenber, 1968 and
Covernment servants who were al ready on extensi on-beyond 55
years of age. should be served with a three nonths’ notice
wi t hout assigning any reason as envisaged in the Governnent
Order dated 21 March, 1963 to retire on 30 Septenber, 1968.
Thereafter on 7 May, 1968 notice was given by the Governnent
to respondent Premadhar Baruah. The notice was as
follows : -

" No. VI/ 1/68-69-13 Dated, Gauhati, the 7th

May, 1968.

To

Sri Prenadhar Baruah

Desi gnati on- Audi tor, Local Accounts,

Addr ess- Gauhat i .

5 06

In pursuance of office nmenmorandum No. AAP.

217/ 62/ 15 dated 21-3-1963, read with OM No.

AAP. 126/ 67/ 64 dated 2-4-1968, you ar

e hereby

requested to take notice that you shall not be

retained in service beyond 30-9-1968.

This nmay be treated as a notice under para 4

of O M No. AAP 217/62/15, dated 21-3-1963

Sd/ - J. Sarnmah,

Desi gnati on, Exami ner of Local Account,

Gauhati ,
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Addr ess, Gauhati".
On these all egations respondent Prenadhar Baruah asked for
orders as to why the notice dated 7 May, 1968 terminating
the respondent’s services on 30 Septenber, 1968 should not
be quashed.
The respondent Premadhar Baruah raised three contentions
before the Hi gh Court. First, that under paragraph 4 of the
menor andum dated 21 March, 1963 three nonths' notice could
be given only before an enpl oyee reached the age of 55 years
and not thereafter. Secondly, that t he conpul sory
retirement permtted by the fourth paragraph of t he
menor andum  of 21 March, 1963 amount ed to renova
contraveni ng the provisions of Article 311 of the
Constitution. Thirdly, conmpulsory retirenent under the said
fourth paragraph of the nmenorandum of 1963 by giving three
nont hs’ notice wi thout assighing any reason is violative of
Article 14 of the Constitution.. The H gh Court by majority
deci si on upheld only the third contention of the respondent
that an ‘unfettered power was given to the appointing
authority to retire Governnment servants after attaining the
age of 55 years by giving three nonths' notice termnating
their services.
It is necessary to keep inthe forefront Fundanmental Rule
56(a) which is as follows -

"F.R 56(a)-The date of conpul sory retirenent
of a CGovernment servant i's the date on which
he @attains the age of 55 years. He nmay be
retained in service after this age wth the
sanction of the State Governnent. on public
grounds whi ch rmust ‘be recordedin witing, and
proposal s for the retention of a  Governnent
servant in service after this age should not
be made except in very special circunstances".

The first question is whether the respondents can found any
right on the order of March 21, 1963. Counsel for the
respondent contended that the order dated 21 March, 1963 was
acted

507

upon in relation to respondent Prenmadhar Baruah and, he had
been given an extension wupto the age of 58 years and
therefore he could not be asked to retire before that age.
The order dated21 March, 1963 was an executive instruction
That order of 21 March, 1963 has to be read not only in the
light of the order dated 2 April, 1968 but also in relation
to F.R 56(a). The nenorandum of 2 April, 1968 definitely
stated that the benefit of raising the age of superannuation
to 58 years as laid down in the office nenorandum dated 21
March, 1.963 had been decided to be discontinued by the
menorandum dated 2 April, 1968. After the order dated 2
April, 1968 came into existence the order of 21 March, 1963
is neither relevant nor effective.

Under F.R 56(a) a Government servant may be retained in
service after the age of 55 years and such retention shal
not be made except in special circunstances. |It, therefore,
follows that even according to F.R 56(a) no legal right can
be said to exist in relation to any Government servant to
continue in service after the age of 55 years. It is a
di scretion which the Governnent will exercise in sone cases.
F.R 56(a) is in tw parts. The first part is that the date
of compul sory retirenent of a Governnent servant is the date
on which he attains the age of 55 years. The second part is
that the retention of the Government servant in service
after attaining the age of 55 years should not be nmade
except in special circunstances. Such a rule cannot be said
to found any right in any enployee to continue in service
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after the age of 55 years.

The order dated 21 March, 1963 and the order dated 2 April
1968 are both executive, instructions and they are not rules
under Article 309 of the Constitution

In 1. N Saksena v. State of Madhya Pradesh(1l) the Govern-
ment of Madhya Pradesh i ssued a nenorandum on 28 February,
1963 raising the age of retirenment from55 to 58 years.
Clause 5 of the nenmobrandumthere said that the appointing
authority mght require a Government servant to retire after
he had attained the age of 55 years without assigning any
reason. The appellant in that case was given an extension
beyond the age of 55 years. He had attained the age of 55
years in the nonth of August, 1963. Thereafter in the nonth
of Septenber, 1963 it was conmunicated to himthat he was to
retire on 31 Decenber, 1963. On 29 Novenber. 1963 a
notification was issued by the Madhya Pradesh Governnent
which was published in the Gazette on 6 Decenber, 1963
wher eby under Article 309 F.R 56 in place of the old one
was anmended to the effect that the date of conpul sory
retirement ~of a Governnment servant, other than a Cass |V
enpl oyee, — was the date on which he attained the age of 58
years. Only Scientific and

(1) [1967] 2 S.C.R 496.

5 08

Techni cal personnel might be retained in service after the
age, of conpulsory retirenent with the sanction of the
conpetent authority subject to their fitness and suitability
for work, but they should not ordinarily be retained beyond
the age of 60 years. The date of retirement of a Class 1V
CGovernment servant was the date on which he attained the age
of 60 years. The newrule cane into effect from 1 March,
1963.

The nost noticeable feature in the Madhya Pradesh case was
that the anmended F.R 56 did not contain any power | of the
appointing authority to require a Government servant to
retire, cornpulsorily after the age of 55 years  wthout
assi gni ng any reason though such a power was to be found in
the order dated 28 February, 1963. On this ratio it was
held in Saksena's case(l) that F.R 56 published’ on 6
Decenmber, 1963 was the only rule applicable to Saksena and
therefore the notice which had been given in the  month of
Septenber to retire himwith effect fromthe afternoon of 31
Decenber, 1963 could not be upheld. The inplication of the
Madhya Pradesh decision is that there could be an order
extendi ng the services of the Government servant by genera
order and if an order contained a power to retire a person
after the age of 55 years without- assigning any reasons
such a power was valid and defensible.

In Bishun Narain Mshra v. State of Utar Pradesh & OS. (2)
it was held that there was no provision to prevent the
CGovernment fromtaking away the power of the Governnent to
increase or reduce the age of superannuation and such
term nation of service because of the reduction of age of
super annuation could not be said to ambunt to renoval wthin
the neaning of Article 31 1. As to challenging the rule on
the ground of discrimnationit was held that the rule
treated-ali ke those who were between the age of 55 and 58
years. Those who were retired on 31 Decenber, 1961 were in
different ages but that was so because their services were
retained, for different periods beyond the age of 55 years.
Wanchoo, J. speaking for the Court said "It cannot be urged
that if Governnment decides to retain the service of some
public servants after the age of retirenment it nust retain
every public servant for the same length of tine. The
retention of public servants after the period of retirenent
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depends upon their efficiency and the exigencies of public
service".

In Mti Ram Deka etc. v. Ceneral Mnager, N E F. Railways,
Mal i gaon, Pandu etc.(1) the services of railway servants
were term nated under rules 148(3) and 149(3) of the Indian
Rai | way Establishnent Code. Broadly stated, rules 148(3)
and 149(3) provided that the service of non-pensionable
rail way servants under

(1) [1967] 2 S.C R 496.

(3) [1964] 5 S.C. R 683.

(2) [1965] 1 S.C R 693.

509
Rul e 148(3) and of other railway servants under Rule 149(3)
was liable to termnation on notice on either side or the

peri od shown in the Rules but no notice was required in case
of dismssal or renoval as a disciplinary _neasure after
conpliance with Article 311(2) of the Constitution and
retirement on _attaining the age of superannuation and
term nation of service due to nental or physical incapacity.
The nmmjority decision was given by Gajendragadkar, J. Two
separ at e opi nions were gi ven by Subba Rao and Das Cupta, JJ.
Shah, J. gave a dissenting opinion

In Mti Ram Deka' s case(l) Rule 148(3) was alleged to
violate Article 14 on the grounds that the rule gave no
guidance to the authorities who would take action on it as
regards the principle to be followed in exercising, power
and secondly that the rule discrininated between railway
servants and other public servants. ~Das Gupta, J. was of
the view that the rule did not 1lay down any ~ principle or
policy for guiding the exercise of discretion by the
authority who would termnate the service in the matter of
sel ection or classification. It was said that arbitrary and
uncontrol |l ed power was left with the authority to select at
its will any person agai nst whom action would be taken- and
therefore the authority could discrimnate between two
railway servants to both of whomrule 148(3) equally applied
by taking action in one case and not taking it in the other
Shah, J. on the other said that if for the purpose of
ensuring the interests and safety of the public and the
State, power was reserved to the Railway Adnministration to
term nate the enpl oynent under the Railways it could not be
said that the railway servants were singled out for a
special or discrimnatory treatnent. The classification
could be f ounded on an intelligible di fferentia
di sti ngui shing railway servants from others and such
differentia had a rational relation to the objects to be
achi eved. Wth regard to the position of railway servants
inter be Shah, J. said that if the enploynment 'was for a
period defined or if the enploynent was till superannuation
the rules contenplated term nation of service by a notice in
both cases. The Rule would therefore not deny equa
protecti on because there was no di scrimnation between them
and the sanme | aw which protected other servants in the same
group protected the appellants in that case and also
provided for determination of their enploynent. Shah, - J.
further said that the possibility or assunption of nala fide
exercise of a power of determination of enploynent under
rule 148(3) could not be the correct nmethod of testing the
constitutionality of the rule.

In the present appeals, the High Court by its mjority
decision held that paragraph 4 of the nenorandum of 21
March, 1963 offended Article 14 of the Constitution because
a person who was physically fit and efficient was allowed to
continue in service till he

(1) [1964] 5 S.C.R 683.
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510
was 58 years of age whereas any other person who would
satisfy the conditions of physical fitness and efficiency

could be asked to retire on three nonths’ notice. It has to
be appreciated first that a Governnent servant has no right
to continue in service beyond the age of superannuation. A

Gover nirent servant-is ret ai ned beyond the age of
superannuati on when the Governnent in the exigencies of
public service or on public grounds exercises its discretion
to retain a Government servant in service after the age of
super annuat i on. The scope for the exercise of this
di scretion is enbodied in F.R 56(a) as well as in paragraph
4 of 21 March, 1963 nmenorandum whi ch was challenged in the
Hi gh Court to be an infraction of Article 14.
In the present case after 21 March, 1963 nenrorandum was
superseded and abrogated by 2 April, 1968 nenorandum the
respondents coul d not draw any sustenance from 21 March
1963 nenorandum- 2 April, 1968 nenorandum reduced the age of
superannuation and- wi thdrew the benefits which had been
conferred by 21 March, 1963 nenorandum This was agai n done
in the interest of the ~CGovernnment servants to prevent
unenpl oynent as a result- of increase of age of
super annuat i on. This Court in Bishun Narain M shra’s
case(l) in dealing/Wtha notification directing all those
who were between the age of 55 and 58 and had been retained
in service could be retired on 31 Decenber, 1961 said that
the rule treated alike all those who were between the age of
55 and 58 years. In the present appeals, the 1963
notification treated all Governnent servants alike, nanely,
t hat t hey coul d be retained beyond the age of
super annuati on, but such retention depended upon the
exi gencies of the public service and the consideration of
physical fitness and efficiency. Therefore it could not be
said that the nenorandum of 1963 infringed Article 14.
The High Court fell into the error of overlooking that 21
March, 1963 nenorandum no | onger occupied the field after
the , supersession of that nenorandum by t he nmenorandum dat ed
2 April, 1968. Furthernore. if the order dated 21 March
1963 was found to be bad, the entire order was to be /struck
down for the obvious reason that if - the instrupent was
within the vice of Article 14 of the Constitution, the
entire notification would perish.
W are of opinion that the Hgh Court was in error in
over| ooki ng paragraph 4 of the nmenorandum dated 21 March
1963. Paragraph 4 was as follows :-
"Notwi t hstandi ng anything contained in the
f oregoi ng paragraphs the appointing authority
may require a CGovernment servant. to retire
after he attained the age of 55 years, on
three nonths’ notice without assigning any
reason”.
(1) [1965] 1 S.C R 693.
511
As we have already indicated paragraph 4 of the nenorandum
flowed fromF. R 56(a) The Governnent could retain a Govern-
nment servant beyond the age of superannuation. The
Gover nnent has also the discretion to wthdraw such
retention in service because the retention does not confer
any right on the Governnent servant.
Cvil Appeal No. 1335 of 1969 relates to, the case of
Rasodhar Bora and Cvil Appeal No. 1336 of 1969 is that of
Premadhar Dutta.
Rasodhar Bora was born on 1st January, 1913 and would have
retired on 1 January, 1968 on conpletion of the age of 55
years. He was found to be physcally fit and efficient by
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the conpetent authorities and he was allowed to continue in
service after the age of 55 years. Thereafter by a notice
dated 1 July, 1968 there was a termination of his service on
30 Septenber, 1968.

In Cvil Appeal No. 1336 of 1969 Premadhar Dutta was born on
15 May, 1911 and he was due to retire on 15 May, 1966. He
continued in service after reaching the age of 55 years.
Hi s service was termmated on 30 May, 1968 by a notice dated
28 May, 1968.

The contentions of both the respondents were simlar to that
of Premadhar Bar uah.

For these reasons, the appeals are accepted. The nmmjority

judgrment is set aside. |In the fact and circunstances of the
case we direct that the parties will pay and bear their own
costs.

Y. P. Appeal s
al | oned.
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