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PETI TI ONER
ASHA @ ASHANAND & ORS. ETC.

Vs.

RESPONDENT:
THE STATE OF RAJASTHAN

DATE OF JUDGVENT: 08/ 05/ 1997

BENCH
M K. MUKHERJEE, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:
THE 8TH DAY OF MAY, 1997
Present.
Hon’ bl e M. Justice MK Mikherjee
Hon’ blle M. Justi ce S.p. Kurdukar
URLalit, Sr.Adv., K L.JanJani~ and R K Agnihotri, Advs.
with himfor the appellant in Crl.A No. 183-85/90 and 462/ 95
S. K. Sabharwal , Adv. for the appellant in Crl.A No, 84/91
K. S.Bhati, Adv. for the Respondent
JUDGMENT
The foll owi ng Judgnment of the Court was delivered:
Wth
Crl.A 84/91 and Crl /A No. 462/95
JUDGMENT
S. P. KURDUKAR, J.

These Cri m nal Appeal s are filed by the
appel | ant s/ accused chal lenging the legality and correctness
of the judgnent and order of conviction and sentence dated
18. 8. 1989 passed by the Rajasthan Hi gh Court for an offence
puni shabl e under Section 302, 302/34 |IPC.Since these
appeal s arise out of a comopn judgnent of-the courts bel ow
they are being disposed of by this judgnent.

(2) The prosecution story as unfolded at the trial is as
under :

Cheturam (since deceased) was a resident of Kota and
was running a kerosene shop in a log cabin near the bus
stand. On 6.3.1987 while he was sitting in his- shop, his
three other friends, nanely, Suresh Kumar (P.WJ5), '@ Farid
(P.W7) and Ashok Kumar (P.W9) had cone to his shop and
they were talking with each other Suddeenly Ashanand (A-1),
Mohan Singh (A-2) and Cheetar Singh (A-3) came on a notor
cycle which was driven by A-1. They stopped the notor cycle
near the log cabin Cheturam A-1 who had a plastic nug
containing acid threwit on Cheturam who sustained burn
injuries and fell down. A-2 and A-3 thereafter assaulted
Cheturamwith the knives. A-1 also assaulted Cheturamw th
the knife. Because of this nurderous assault Cheturam
sustai ned the acid and bl eeding injuries and becane
unconscious. All the three accused then fled away. Farid
(P.W7) and Ashok Kumar (P.W9) hired an auto rickshaw and
carried Cheturam to MB.S. CGovernment ’Hospital, ,Kota.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

Medi cal . officer on duty declared Cheturam dead. Ashok Kunar
(P.W9) then proceeded to the police station, Gumanpura and
submitted the witten report Ex.P-16 at 6.30 p.m about the
i nci dent. The FIR Ex.P-17 cane to be registered and the
Station House Oficer, Samarath Singh (P.W11) deputed some
constables to the place of incident. He hinmself reached the
pl ace of occurrence at about 8.00 p.m Since it was dark he
did not carry out further investigation during the night. He
then went to the hospital and verified about the death of
Cheturam On 7th March, 1987 he proceeded to the place of
occurrence and carried out further investigation. During
investigation A-1 was arrested on 8.3.1987, whereas A-2 was
arrested on 14.3.87 and A-3 cane to be arrested on 17.6. 87.

Dr. Mannohan Singh (P.W2) held the autopsy on the dead body
and noticed as many as 9 incised and acid born injuries on
the deady body of Chet uram After conpleting the
I nvestigation all the three accused were put up for tria

for the offence of committing nmurder of Cheturam punishable
under Section 302/34 | PC

(3) Al the three accused denied the allegations |evelled
agai nst them and clained to be tried. According to them
Cheturam m ght have been assaulted by sone terrorists but
they have been falsely inplicated in the present crine. A1
and A-S in their statenents recorded under Section 313
Cr.P.C. had stated that the acid injuries on their persons
were caused due to the accidental fall of a battery which
they were trying to take out from the jeep bearing
Regi stration No. RIF 3031. Al the three accused pl eaded t hat
they are innocent and they be acquitted.

(4) The prosecution in support - of its case examned 11
wi t nesses of whom Suresh Kumar (P.WS), Farid (P.W7) and
Ashok Kumar (P.W9) are the eye witnesses. Dr.  Mannohan
Sharma (P.W2) was exam ned to prove the injuries caused on
the dead body of Cheturamand the cause of his death. It
al so relied upon the reports Exs: P-29 and P-30 given by the
Legal Science Laboratory, Jaipur. -1n addition to the above
evi dence the prosecution al so produced on record the various
panchnamas i ncl udi ng sei zure ‘panchnamas in respect of
incrimnating articles recovered at the instance of A1 and
A-2. The accused in support of their defence exanined sone
Wi t nesses.

(5) The Learned Sessions Judge, Kota on appraisal of ora

and docunentary evidence on record by his Judgnent and order
dated 9.2.1989 convicted A-1 under Section 302 |PC -and
awarded the capital punishment and a fine of Rs.100/-. A-2
and A-3 cane to be convicted under Section 302/34 | PC and
each one of them was sentenced to suffer inprisonnent of
life and to pay a fine of Rs.100/- in default of fine to
undergo further for one nonth. The Learned Sessi ons Judge,
accordingly nade a reference under Section 366 Cr.P/C to
the High Court. In the neantime the three accused filed
their separate appeals inmpunging the order of conviction and
sentence. All these appeals and the reference were ‘heard
together by the Division Bench of the Rajasthan Hi gh Court.
The High Court by its judgnment and order dated 18.8.1989
uphel d the conviction of all the three accused. However, the
sentence of A-1 was conmmuted to Ilife inprisonnent. The
sentence of A-2 and A-3 were affirned. It is against this
Judgnent of the High Court A-1 to A-3 have filed these three
appeal s by Special Leave to this Court.

(6) The learned courts bel ow have accepted the evidence of
Suresh Kumar (P.W5), Farid (P.W7) and Ashok Kumar (P.W9)
ad credible. Relying upon the ocul ar version given by these
three witnesses the courts below held that A-1 to A-3 came
on a motor cycle, stopped the notor cycle near the |og cabin
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of Cheturam A-1 and A-2 threw the acid on Cheturam and
thereafter they assaulted him The First Information Report
that was | odged at the earliest opportunity w thout any | oss
of time disclosed the names of the accused persons and the
rol e played by them the evidence of the three eye w tnesses
stood corroborated fromthe nedical evidence that Cheturam
had sustained incised and acid burn injuries. The under
garnment of A-1 had the stains of sulphuric acid; A-1 and A-2
had al so sustained minor acid injuries. Al these findings
recorded by the courts below are based on appreciation of
oral and documentary evidence on record. There is no serious
chall enge to the finding recorded by the courts bel ow

that Cheturamdi ed an unnatural death due to severa

infjuries on his person.. It is, therefore, not necessary to
deal with nmedi cal evidence which did prove that he
(Cheturam) net with a homicidal death. W accordingly

hol d so.

(7) It was contended on behalf of the appellants that the
courts below ought to have rejected the evidence of three
eye witnesses being unreliable, firstly, on the ground that
they were residing at farof places in different localities
and there was no reason for themto cone to the | og cabin of
Cheturam Secondly, they were all close friends of Cheturam
and, therefore, interested witnesses. It is, therefore, not
safe to convict the accused persons on such untrustworthy
evidence. W find no substance in these contentions. W have
gone through the ' evidence of these -eye -wtnesses very
carefully and we find that except giving a suggestion that
they could not have been present at the time of incident no
further materi al could be brought out during the cross-
exam nation. In our considered opinion the evidence of these
Wi t nesses cannot be di sbelieved on these grounds.

(8) It was then contended on behal f-of the appellants that
Suresh Kumar (P.WS), Farid (P.W7) and Ashok Kumar (P.W9)
were not knowi ng the names of —any of the accused persons
and, therefore, the prosecution ought to have held T.I
Parade to lend credence to their evidence as /  regards
identification. It is true that no T.l. Parade was held. The
evi dence of Suresh Kumar (P.WS) is that he was know'ng al
the three accused persons since before the incident and the
nanes were disclosed by himto other eye wtness. Ashok
Kumar (P.W9) who | odged the First Information Report has
nmentioned the names of all the three accused persons as
assailants and with all necessary details testified that

it was Farid (P.W7) who told himthe nanes. However Farid
had stated that he cane to know the nanmes of these accused
persons from Suresh Kumar (P.WD5). If this chain is viewed
in proper perspective it leaves no manner of doubt that
the names of the assailants of Cheturamwere told by Suresh
Kumar (P.W5) to Ashok Kumar (P.W9) who |odged the first
Informati on Report. The incident in question took place
during day time at 5.00 p.m and, therefore, there was no
guestion of erroneous identity. Wat is relevant to nmention
is that the first Information Report canme to be | odged on
the very sane evening at about 6.30 p.m There was hardly
any time to concoct a fal se story.

(9) It was the urged on behalf of the appellants flat the
evi dence of Ashok Kumar is inconsistent with the recitals in
the FIR inasnmuch as there are various nmaterial inter-se
contradictions in the evidence of these three eye w tnesses
relating to the details of assault and the part played by
them There are some minor inter-se contradictions in the
evi dence of these Three eye w tnesses but in our opinion the
sane are of too trivial in nature and, therefore, the
courts below rightly ignored such mnor contradictions.
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(10) It was then contended on behal f of the appellants that
the evidence of Farid (P.W7) and Ashok Kunmar (P.W9) be
discarded in view of their affidavits sworn on 23.6.1987
wherein they denied any know edge about the incident. This
subm ssi on needs to be stated and rejected because this only
shows an attenpt on the part of the accused persons who
tried to win over the witnesses. It was then urged that
Fari d (P.W7) and Ashok Kumar (P.W9) are of doubtfu

character and, therefore, their evidence be not accepted.
Thi s submi ssion again has no substance and has got to be
rejected. Learned counsel appearing for A-2 while adopting
the argunents wurged on behalf of A-1, in addition thereto
contended that none of the eye witnesses had attributed any
specific role to A2 and in viewthereof he needs to be
given the benefit of doubt. This subnission again is devoid
of any nerit because of the fact that all the three accused
cane together on a mptor cycle and after getting down near
the log cabin of Cheturam A-1 and A-f threw the acid and
then assaulted himand thereafter fled away on the sane

notor cycle. Thi s uni npeachabl e evi dence cannot be
over | ooked and in our ~opinion the courts below have
conmitted no error in convicting all the three accused
persons.

(11) The nost crucial circunstance against A-1 and A-2 is
that they had sustained acid burn injuries on their persons.
Ashanand was arrested on 8.3.1987 and was nedically exam ned
on 9.3.1987. Dr. C M Srivastava who exam ned himissued an
injury report Ex.9 stating therein that A-1 had acid burn
injuries which were four days old.  This date coi ncided with
the date of incident. A-2 was arrested on 14.3.1987 and was
nedically exanmined on 15.3.1987. Dr. CM Srivastava found
burn injuries on his person which were seven days  old. The
Medi cal report is at Ex.10. There .is another |ndependent
ci rcunmst ance against A-1. The underwear art.6 ' of A1
sei zed during the course of investigation at his instance,
was found to have stains of ' sul phuric acid as per reports
Ex.P-30 of the Jaipur Legal Science Laboratory. The
expl anations given by A-1 and A-2 and the defence evidence
in support thereof is totally wunreliable and a belated
attempt in that behalf. That courts  below have rightly
di shelieved the defence evidence and the explanation given
by A-1 and A-2 in their statement recorded under Section 313
Cr.P.C

(12) After going through the evidence and other materials on
record we are satisfied that the inpugned judgnent and order
of conviction and sentence passed by the Hi gh Court does not
suffer from any infirmty. There is no substance in any of
these appeal s.

(13) for the conclusions recorded hereinabove,  all  these
appeals to stand disnmissed. The appellants who are on bai
shall surrender to their bailbonds forthwith to serve out
their sentences.




