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M ning | ease-Wether includes sub-lease-Mnes and M nerals
(Regul ati on and Devel opnent) Act, 1948 (53 of 1948), S. 3(d)
M neral Concession Rul es, 1949.

HEADNOTE:

The appellant, a limted conmpany, which was the | essee of a
mning |ease granted a sub-lease in respect of two ' of the
villages conprised in its grant. The secretary and two of
the directors of the conmpany were  prosecuted for having
contravened the provisions of ‘the Mnes and M neral s
(Regul ation & Developnent) Act, 1948, and the Mnera
Concession Rules, 1949, which were framed under it. The
appel l ant contended, firstly, that the sub-lease was not
covered by the definition of the term” Mning | ease "  of
the Act and as such the Act and Rules did not apply to a
sub-lease at all ; and secondly, that as these rules were
nmade under ss. 5 and 6 of the Act and not under s.~ 7 they
have no application to a sub-lease granted by a lessor, even
after the conming into force of the Act and the Rules where
the lessor’s own | ease was of date anterior to the comng
into force of the Act and the Rul es.

Held, that the definition of " Mning |ease " contained in
S. 3(d) of the Mnes and Mnerals (Regulation and
Devel opnent) Act, 1048, does not require that the |essor
must be a proprietor and its plain | anguage read with s. 5
of the Transfer of Property Act, 1882, mamkes it clear that a
m ning |ease includes one executed by a proprietor as  rnuch
as a | ease executed by the | essee fromsuch proprietor. The
facts that the lessor is hinself a |essee, and t he
transaction between himand the person in whose favour he
makes the transfer by way of lease is called a sub-I|ease
does not in any way change the nature of the transfer as
bet ween t hem

Hel d, further, that the Rules made under ss. 5 and 6 of the
Act would apply to a mining sub-lease if it is made after
the Act and the Rules cane into force.
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1960. August 31. The Judgnent of the Court was delivered
by

WANCHOO J.-This is an appeal froma decree of the Patna Hi gh
Court . The appellant is a Public Limted Conmpany with its
regi stered officeat Calcutta.. A mining | ease was granted
to it by the Raja of Rangarh on Decenber 29, 1947, for a
period of 999 years in respect of 3026 villages situate
within the Rangarh Estate and the appellant was put in

possessi on _ thereof. On _February 1, 1950, the appellant
granted a sub-lease of two of the villages conprised in its
grant to one Bhagat Singh for a termof 15 years. In the

meantime the M nes and Mnerals (Regul ation and Devel oprent)
Act (LIl of 1948), (hereinafter called the Act), had cone
into force along with the Mneral Concession Rules, 1949
(hereinafter called the Rules), in the area in which the two
villages |ay. Bhagat Singh then applied to the Deputy
Conmi ssi oner, Hazaribagh, for the grant of a certificate of
appr oval under t he Rul es- Ther eupon t he Deput y
Conmi ssi oner, taking the viewthat the sub-lease granted was
in contravention of the Act and the Rules, filed a conplaint
on Septenber 25, 1951, before a nmgistrate against two
directors and the secretary of the appellant charging them
with the breach of r. 45 of the Rules and also rr. 47 and 49
(nowr. 51) read with r. 51 (nowr. 53) and s. 9 of the Act.
Wiile the crimnal case was going on, the appellant filed a
suit challenging the validity and constitutionality of the
Act and the Rules. A nunber of grounds were taken in
support of this challenge but it is not necessary nowto set
out all of them as |earned counsel for the appellant has
confined his argunments only to two points, nanmely, (i) a
sub-lease is not covered by the definition of the term
mning lease’ in s. 3(d) of the
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Act and therefore the Act and the Rules do not apply to a
sub-lease at all, and (ii) as these Rules were made under

ss. 5 and 6 of the Act and not under s. 7 they have no
application to a sub-lease granted by a | essor, even  after
the coming into force of the Act and the Rules, where the
| essor’s own | ease was of a date anterior to the coming into
force of the Act and the Rul es.

The suit was resisted by the respondents and their defence
was that the term’ mning | ease’ included a sub-|ease and
that the Rules framed under Bs. 5 and 6 of the Act were
applicable to all sub-leases granted after the Act and the
Rul es had cone into force

The Hi gh Court repelled the contentions raised by the
appel | ant against the validity and constitutionality of the
Act and the Rules. It further held that the term ’mning
| ease’ as defined in s. 3(d) of the Act included a sub-I|ease
and therefore the Act and the Rules applied to sub-I|eases
granted after the Act and the Rules canme into force and it
was inmaterial that the | ease granted to the appellant was
anterior intime to the comng into force of the Act and the
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Rules. On this view, the suit was dism ssed. Thereupon the
appel lant applied for a certificate which was granted and
that is how the natter has cone up before us.

Re. (i).

The main question that falls for consideration is whether
the term 'mning |ease’ as defined in s. 3(d) of the Act

includes a sub-Ilease. Clause (d) of s. 3 is in these
terms: -

" mning |ease’ neans a | ease granted for the purpose of
sear chi ng for, Wi nni ng, wor ki ng, getting, maki ng

mer chant abl e, carrying away, or disposing of mneral oils or
for purposes connected therewith, and includes an exploring
or a prospecting licence; "

There is no specific nention of a sub-lease init. But if
one takes the plain meaning of the words used in s. 3(d), it
is clear that the term’nining | ease’ neans any Kkind of
| ease granted for the purpose of searching for, w nning,
wor ki ng, getting, making merchantabl e,
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carrying ~away or disposing of mnerals or for purposes
connected therewith. It is significant that the definition

does not require that the | essor nust be the proprietor; and
so on a fair reading it would include a | ease executed by
the proprietor as nmuch-as a | ease executed by the |essee
from such a proprietor. |If we turn to the definition of
"lease ' in s. 105 of the Transfer of Property Act, we find
that a | ease of immovable property isatransfer of a right
to enjoy such property nade for a certain tine, express or
inmplied or in perpetuity in consideration of a price paid or
prom sed, or of noney, a share of crops, service or any
other thing of value to be rendered periodically or on
specified occasions to the transferor by the transferee who
accepts the transfer on such terns. Wat a | ease therefore
requires is a transferor and a transferee and a transfer of
i movabl e property on the ternms and conditions nentioned in
s. 105. How the transferor gets his title to make a || ease

is imuaterial so long as the transaction is of the nature
defined in s. 105. Applying therefore the plain'wrds of
s. 3(d) of the Act and the definition of |ease as
contained in s. 105 of the Transfer of Property Act, it

is perfectly clear that there is a transferor in this case,
(nanely, the appellant) and a transferee (namely, Bhagat
Singh) who has accepted the transfer; the transaction is
with respect to i movable property and creates a right to
enj oy such property for a certain termand for consideration
on the conditions nmentioned in it. Though, therefore, the
docunent may be termed a sub-lease in view of the fact that
the transferor is not the owner of the property transfer-red
but is itself a lessee, the transaction between t he
appel l ant and Bhagat Singh is nothing but a nining |ease.
The ternmns sub-1ease’, ' under-lease’ and "derivative |ease
' are wused conveniently to indicate not only that the
transfer is a |l ease but also that the transferor is not the
owner of the property but is a |lessee ; but the transfer _as
between a I|essee and a sub-lessee is nonetheless a |ease
provided it satisfies the definition of s. 105. W nay add
that Ch. V of the Transfer of Property Act, which deals
with | eases of immovabl e
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property has nowhere made any distinction between a |ease
and a sub-lease and all the provisions of that Chapter which
apply to a lease also apply to a sublease. It is only when
dealing with the rights and liabilities of the | essee that
s. 108(j) of the Transfer of Property Act |lays down that the
| essee may transfer absolutely or by way of nortgage or sub-
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| ease the whole or any part of his interest in the property,
and that is where one finds nention of a sub-lease, nanely,
that it is a lease by a person who is hinself a | essee. But
the fact that the lessor is himself a lessee and the
transaction between himand the person in whose favour he
makes the transfer by way of lease is called a sub-I|ease
does not in any way change the nature of the transfer as
between them Therefore on the plain words of s. 3(d) read
with s. 105 of the Transfer of Property Act there can be no
doubt that the term’ ' mining | ease’ includes a sub-lease.’

Lear ned counsel for the appellant referred in this
connection to a nunmber of statutes wherein a sub-lease has
been expressly stated to be included in the term 'lease’

In the Mnes and M nerals (Regul ati on and Devel oprment) Act,
LXVI1 of 1957, which has replaced the Act, the term ’'mning
| ease’ has been definedin's. 3(c) as meaning a |ease
granted for the purpose of undertaking mning operations and
includes a sublease.” The 1957 Act was enacted after the
judgrment of the High Court in this case and the |egislature
apparently thought it fit ex abundanti cautela to say that a
sub-lease is-included within the term’ mining | ease’. In
the corresponding English Act also as well as the English
Law of Property, 1925, a | ease has been defined to include a
sub- | ease. The fact however that in sone laws a lease is
defined to include 'a sub. |ease, does not nean that a |ease
cannot otherwise include a sub-lease. ~ An exanmple to the
contrary is the Transfer of Property Act, where the
definition of the word 1 lease’ clearly includes a sub-
| ease. Learned counsel for the appellant also relied on
certain decisions in which it was held that a | ease did not
i nclude a sub-1lease. Those decisions, however, turn on the
particular terns of the enactnent there under
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consi deration and are of no assistance in determining the
guesti on whether the term’'mning |ease’ in the Act includes
a mning sub-lease. Odinarily, a lease will include a sub-
| ease unless there is anything'to the contrary in the
particular |aw. W may in this connection refer to the
observations of Jessel, M R, in_ Canberwell ~and’ South
London Buil ding Society v. Holloway (1) at p. 759:-

" The word ‘lease’ in lawis a well-known |egal termof well

defined inmport. No |awyer has ever suggested that the title
of the | essor makes any difference in the descriptionof the
i nstrunment, whether the |lease is granted by a freehol der ~ or
a copyholder with the licence of the Lord or by a nman who
hinself is a | easeholder. It being well granted for a term
of years it is called a lease. It is quite true that where
the grantor of the |lease holds for a term ' the second
instrument is called either an under |ease or a.  derivative
| ease, but it is still alease........... "

W see nothing in the Act to indicate that the term’ nining
| ease’ as defined in a. 3(d) does not include a mning sub-
| ease. On the other hand, |ooking to the purpose and object
with which the Act was passed, it seenms to us quite clear
that a sub-lease nmust be included within the term ’'mning
lease’ as it obviously is within the plain words of s. 3
(d).

That the Act was passed in the public interest is shown by
the fact that it provides for the regulation of mnes and
oil fields and for the developnent of mnerals. The
intention was that the mneral wealth of the country should
be conserved and shoul d be worked properly w thout waste and
by persons qualified in that kind of work. Wth that object
inviews. 5 inter alia provides for making rules as to the
conditions on which mning | eases may be granted and t he
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maxi mum or mni mum area and the period 'for which such | ease
nmay be granted as also the terms on which |eases in
respect of contiguous areas may be anal ganated, and the
fixing of the maxi mum and m ni mum rent payable by a | essee
(1) (1879) 13 Ch. D. 754, 759
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whether the mne is worked or not. Section 6 provides for
framing of rules for the conservation and devel opment of
mnerals, the manner in which any mneral or any area as
respects which the grant of mning | ease is prohibited nay
be devel oped and the devel opnent of any mneral resources in
any area by prescribing or regulating the use of engines,
machi nery or other equipnent, and so on. These provisions
for the conservation, devel opnment and regul ati on of mning
areas and mnerals would be nore or |ess conpl etely
frustrated if a mning sub-lease was not included in the
definition of the term’'mning |ease’, for then all that
woul d be necessary for a per. son who wanted to avoid the
law would be to interpose an internediary between hinself
and the owner and get a sub-1ease fromhimwhich would be
free fromthe regulatory control of the Act and the Rules.
"We are therefore of opinion that |ooking at the plain words
of s. 3(d) and the object and the purpose for which the Act
was passed, it is clear that a mning sub-lease is included
within the definition of the term 'mning |ease’ and there
is nothing in the Act which mlitates against this. We
therefore hold that a mning sub-lease nade after the comng
into force of the Act and the Rules is included in the term
"mining | ease’ as defined ins. 3 (d) and is subject to the
Act and the Rul es.

Be. (ii).

The argunent in this connectionis that a. 4 of the Act
provides that no mining | ease shall be granted after the
comencenment of the Act otherwi se-than in accordance wth
the rules franed under the Act and any mning | ease granted
ot herwi se shall be void and of 'no effect. Sections 5 and 6
give power to the Central Government to nmke rules for
purposes already set out above and refer to mning |eases
granted under s. 4 Then cones s. 7, which |ays down that the
Central Governnent may by notification in-the officia
gazette make rules for the purpose of nodifying or altering
the ternms and conditions of any mning | ease
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granted prior to the comrencenent of the Act so as to bring
such lease into conformity with the rules framed under Be. 5
and 6. It is urged that where a mning |ease has been
granted before the Act and the Rules came into force, it 1is
only the rules framed under s. 7 which will affect any / sub-
| ease granted by such a | essee even though the sub-lease is
after the date on which the Act and the Rules came into
force. Section 7 in our opinion was enacted for an entirely
di fferent purpose, as sub-s. (2) thereof will show It is
however not necessary to go into this matter further, for
once it is held that a, sub-lease is included in the term

"mining lease ', the rules nmade under ss. 5 and 6 would
apply to such a sub-lease, if it is made after the Act and
the Rules cane into force. |In the present case, the sub-

| ease was granted after the Act and the Rules cane into
force in the area with which the sub-lease is concerned and
therefore the sub-1ease woul d be governed by the Act and the
Rul es. There is no question in this case of nodifying or
altering the ternms and conditions of any mning |ease
granted prior to the commencenent of the Act, for the Act
and the Rules are being enforced with respect to a sub-I|ease




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

which is a mining lease, within the definition of that term
in s. 3(d), nmade 'after the Act and the Rules cane into
force. No change is being nmade by the Rules in the terns
and conditions of the mining | ease granted to the appellant
and all that has happened is that the appellant’s directors
and secretary, are being prosecuted for granting a sub-I|ease
(which is a mning | ease) against the provisions of the Act
and the Rules after the Act cane into force. There is no
force therefore in this contention of the appellant and it
nmust be repell ed.
There is no force in this appeal and it is hereby disn ssed
with costs., One set of hearing costs only.

Appeal dism ssed
453




