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ACT:

I ncome-tax Act, 1922, ss. 22(1), 22(3) and 22(2A)-Voluntary
return showing loss filed after statutory period llaid down
in s. 22 (1)--Benefit of s. 22(2A) whether can be given to
assessee- Wet her | oss can be carried forward-Return . whet her
can be treated as one under s. 22(3).

HEADNOTE:

The assessee was a private conpany incorporated under the
I ndi an Conpanies Act, 1913. |In January 1956 the ~conpany
voluntarily filed returns under s. 22(3) of the Incone--tax
Act, 1922 showi ng | osses for the assessnment —years 1953-54
and 1954-55. No notice had been served on the conpany under
s. 22(2) of the Act. The incone-tax O ficer held that since
the returns had been filed after the statutory period the
conpany was not entitled to carry forward the |osses for
both the years in the subsequent assessnents. . The Appellate
Assi stant Conmi ssi oner dism ssed the conpany’s | appeal . and
its application for condoning the delay in filing the
returns in question. The Tribunal held that the company was
not entitled to the benefit of carrying forward the | osses
as it had not filed the returns in accordance with s. 22(2A)
of the Act. The High Court, in reference, held that a
vol untary return showi ng | oss could be validly filed at —any
time before assessnment was namde on the strength of the
provision in s. 22(3) of the Act and the assessee was
entitled to have such loss carried 'forward under s. 24(2).
The Conmi ssi oner of |nconme-tax appealed to this Court,

HELD: Per Hegde and Gover, JJ.-The appeal Mst be
di sm ssed

(i) In view of this Court’s decision in Ranchhoddas
Karsondas's case the incone-tax Officer could not have
ignored the returns and had to determ ne the | osses shown by
the assessee. Section 24(2) confers the benefit of |osses
being set off and carried forward and there is no provision
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ins. 22 under which |osses have to be determned for the
pur poses of s. 24(2). Section 22(2A) does not place any
[imtation on that right. It sinply says that in order
to get the benefit of s. 24(2) the assessee must submit his
loss return wthin the time specified by s. 22(1). That

provision must be read with s. 22(3) for the purpose of
determning the tine wthin which a return has to be
submitted. It can well be said that s. 23(3) is nmerely a

proviso to s. 22(1). Thus a returnsubmtted at any tinme
before the assessnent is nmade is a valid return.In
consi dering whether a return made is within tinme sub-s. (1)
of s. 22must be read along wth sub-s. (3) of that

section. A return whether it is a return of incone, profits
or gains or loss nmust be considered as having been nmade
within the tinme prescribedif it is made within the time

specified in s. 22(3). Inother words if s. 22(3) is
conplied with s.  22(1) also must be held to have been
conplied with. If conpliance has been made with the latter

provi sion the requirenents of s. 22(2A) would st and
satisfied. [463 F-H 464 A-B]

(ii) The-argument that a great deal of inconvenience will
result of a voluntary return can be entertained at any tine
i n accordance with

453

s. 22(3) when loss is involved and in order to give the
assesses the benefit of the carry forward of the loss a
nunber of assessnments woul d have to be reopened, could not
be accepted. A voluntary return cannot in any case be filed
beyond the period specified in's. 34(3) of the Act. It
cannot be overl ooked that even if two views are possible the
view which is favorable to the assessee nust be  accepted
whil e construing the provisions of a taxing statute.[464 C
Dl

Conmi ssioner of Incone-tax, Bonbay City v. Ranchhoddas
Karsondas, 36 |.T.R 569, applied.

Radhakri shiba Rtingta & Ors. v. Seventh Income-tax O ficer
C- 11 Ward, Bonbay, 49 |.T.R 846. ‘approved.

Conmi ssioner of Agricultural [Income-tax v. Sultan Al
Gharanmi, 20 |.T.R 432, Conmi ssioner of Incone-tax,- West
Bengal v. CGovindlal, 33 I.T.R 630 and Ranchhoddas Kar sondas
v. Commi ssioner of Inconme-tax, Bombay City, 26 |.T.R 105,
referred to.

Per Shah, J. (Dissenting) :-The clause "'if he is to be
entitled to the benefit of the carry forward of |oss"
in.sub-s. (2A) of s. 22 clearly nmeans that the right to
carry forward loss suffered under the ‘head of income
conputable wunder s. 10 my only be exercised if the
voluntary return is filedwithin the period specified in
sub-s. (1). Sub-Section 3 cannot be readas i.mpl yi'ng
that notwithstanding the restrictions placed by sub-s.
(2A)return disclosing | oss of incone conputable under s. 10
will not onlybe entertained but the [oss deternined and
decl ared under S. 24(3) so as to enable assessee to carry it
f orwar d. If areturn of loss may be filed at any tinme in
pursuance of a general notice under sub-s. (1), sub-s. (2A
will serve no purpose whatever, The limtation placed upon
the right to file return of loss is clearly intended to
avoid practical difficulties in the adnmnistration of the
Act . If the interpretation placed by the H gh Court be
accepted, a tax-payer may avoid naking returns pursuant to
noti ce wunder sub-s. (1) and when sought to be assessed in
subsequent years he nmay claim to bring before. t he
authorities transactions relating to many previous years
whi ch be has not disclosed. [458 G H 459 A-(C

it was certainly held by this Court in Ranchhoddas
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Karsondas's case that a return disclosing inconme below the
taxable limt or disclosing such | oss cannot be rejected by
the Income-tax Oficer as not being return of incone but
that does not mean that the assessee may after filing vol un-
tary return of loss incone under the head "profits and gains
of business" after the period specified in s. 22(1) claim
that the | oss be determ ned and carried forward. [459 D E
Case-law referred to

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 859 and
860 of 1966.
Appeal s fromthe judgnent and order dated April 6, 1966 of
the Punjab Hi gh Court in-Income-tax Reference No. 42 of
1962.
Jagadi sh Swarup, Solicitor-CGeneral and B. D. Sharmm, for the
appel l ant /(i n-both the appeal s)-.
B.Sen, - S. ~K  Dbholakia, and Vineet Kumar, for t he
respondent (in both the appeal s)-.
12Sup. A/ 70- 15
454
The Judgnent of K S. HEGDE and A N GROVER, JJ. was
delivered by GROVER J.J. C SHAH, J. /'gave a dissenting
pi ni on.
Shah, J. The Kulu Valley Transport Co. ?(P) Ltd.hereinafter
called 'the Conpany’' --did not file returns of incone in
respect of the assessnment year 1953-54 and 1954-55 within
the period specified in the general notice under s. 22(1) of
the I ncone-tax Act, 1922. In-January 1956 the Conmpany filed
vol untary returns disclosing |oss of inconme in the course of
its business ampunting to Rs. 151,520/- and Rs. 48,977
respectively for the two years in question. The Incone-tax
Oficer refused to determ ne the | oss, observing-
"This is a loss caseand the return has been
filed after the statutory tine. The Caonpany
is therefore not entitled to the benefit of
carry forward of 1loss in the - subsequent
assessments. The case is, therefore, filed."
Against the order of the Income-tax Oficer, appeals were
preferred to the Appellate Assistant Commissioner. That
Oficer rejected the Conpany’s request for extension for
filing the returns, and di sm ssed the appeal s, observing--
"The return made under s. 22(2A) can only be
taken to be a return under sub-s. (1) of s. 22
for the purpose of this Act, if it is nade
within the Saturday time prescribed in sub-s.
(2A) of s. 22."
The I nconme-tax Appellate Tribunal in second appeal held that
the expression "all the provisions of this Act shall ' apply
as if it were a return under sub-section ( in sub-s.. (2A)
only applies to a valid returni.e., return which is filed
with the tinme limt prescribed under sub-s. ( 1). The
Tribunal ejected the contention that a voluntary return
di scl osing |l oss of incone submtted after the expiry of the
period for filing a return under sub-s. (1) nay be deened to
be a return under sub-s. (3), an the |l oss disclosed therein
nmust be determ ned under sub-s. (2) of s. 24 to qualify
the assessee to carry it in the foll ow ng year
At the instance of the assessee the Tribunal referred the
foll owi ng question to the Hi gh Court of Punjab
"Whet her the | osses of Rs. 1,51,520 and of Rs.
48,977 returned by the assessee in January
1956 for the assessnent years 19.53-54 and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

1954-55 respectively requite in law to be
determ ned and carried forward under s. 24(2)
of the Incone-tax Act?"

455

The High Court answered the, question in the affirmtive.

The Commi ssioner of Income-tax has appealed to this Court

with certificate granted by the H gh Court.

Sub-section (2A) of s. 22 which was added to S. 22 by s.14

of Act 25 of 1953 with effect fromApril 1, 1952, provides:
"I f any person who has not been served with a.
noti ce wunder subsection (2) has sustained a
| oss of profits or gains in any year under the
head "Profits and gai ns of busi ness,

prof essi on, or vocation", and such |os

s of any
part thereof would, ordinarily have been
carried forward ~under sub-section (2) of
section 24, he shall, if heis to be entitled
to the benefit of the carry forward of loss in
any subsequent -assessnent, furnish within the
time specified in the general notice given
under subsection (1) or within such further
time asthe Incone-tax Officer in any case may
allow, all the particul ars required under the
prescri bed form of return of tota
incone /.. . . . in the sane manner as he would
have furni shed a return-under sub-section (1)
had his incone exceeded the naxinum anmount not
liable to income-tax in his case, and all the
provisions. of this Act. shall apply as if it
were a return Under sub-section (-1.)."
On the plain words used by the Parlianent, sub-s. (2A)
applies only where the returnis filed within the tine
specified in the general notice under sub-s. (1) or, wthin
such further time as the Incone-tax Officer may allow. A
return not filed within the time prescribed by sub-s. (1) or
time extended by the Incone-tax Oficer does not conply with
the requirenent of sub-s. (2A), and the assessee cannot
claimthat the | oss be determined and carried forward.
The, Hi gh Court however held that a voluntary return filed
after the expiry of the period specified in sub-s. (1) but
bef ore the assessnment is made nust still be entertained as a
return filed under sub-s.(3), evenif it returns a loss of
income under the head "Profits and gains of business,
profession or vocation". |In the view of the H gh Court,
sub-s. (3) of S 22 applies to all returns whet her
di sclosing profit or |oss, and whether made voluntarily or
pursuant to a notice under sub-s. (2), and on that account
even if the returnis filed beyond the period prescribed by
S. 22(1), and di scl oses a loss the Incone-tax Officer was
bound to determine the loss so that it nay be  carried
forward in the followi ng year. 1In reaching that conclusion
the H gh Court purported to rely wupon Conmm ssioner of
I ncome-tax, Bonmbay City 11 v. Ranchhodas
L12Sup. d/70-16
456
Karsondas(1l) and Radhakrishna Rungta & Os. v. Seventh
I ncome-tax Oficer, G111 Ward, Bombay(1).
The vi ew expressed by the Hi gh Court cannot, in ny judgment,
be sustained. The assessee who has sustained | oss of income
under the head "Profits and gai ns of business, profession or
vocation" and who has not been served with a notice under
sub-s. (2) may qualify for carrying forward the loss in any
subsequent year of assessment must furnish within the tine
specified in the general notice under sub-s. (1) or such
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time as may be extended by the Income-tax Oficer a return
in the prescribed formdisclosing that loss. Under a return
filed not in conpliance with a notice under sub-s. (2)
di sclosing loss and filed beyond the tinme specified in the
general notice or extended tine, the assessee cannot claim
to carry forward the |l oss. The view expressed by the High
Court renders sub-s. (2A) otiose.

It is inplicit in the conclusion reached by the Hi gh Court
that the right to carry forward loss which is expressly
restricted by sub-s. (2A) may still be exercised under sub-
Ss. (3). In determning whether the view expressed by the
H gh Court is permissible, it is necessary to refer to the
deci sions of the Courts under s. 22 before it was anended by
Act 25 of 1953. It was held in interpreting s. 22 before it
was anended that a return filed beyond the period specified
in the general notice, if filed before the assessnent is
made, nust, if it disclosed profit exceeding the maximnmm
exenpt ~fromtax, be dealt with according to the provisions
of the Act. There was a conflict of decisions on the
guestion ' whether  a return could be filed voluntarily
di scl osing income below the linmt of exenption. In P. S
Rama |yer v. Conmi ssioner of Incometax(3) it was held that a
return disclosing profit bel ow the nmaxi mum exenpt from tax
was a valid return  the Calcutta H gh Court in Conm ssioner
of Agricultural JInconme-tax v. Sultan Ali (4) expressed a
contrary Vview. Thi's court in Ranchhoddas Kar sondas’ s
case(l), agreeing wth the Bonbay High Court held that a
return disclosing incone belowthe taxable limt submtted
voluntarily in answer .to the general notice under S. 22 (1)
of the Incone-tax Act is a good return : it i's a return such
as the assessee considers represents his true -inconme, and
that a return in answer to the general notice under S. 22(1)
or in answer to a notice under s. 22(2) of° the I|ncone-tax
Act may by virtue of s. 22(3) be filed at any tine before
assessnment. A return voluntarily made before the assessment
cannot be ignored by the |Income-tax. Oficer. In
Ranchhoddas Karonda’s case(1l) the assessee had /returned
without a notice under s. 22(2) incone which was l'ess’ than
t he

(1) 36 1.T.R 569. (2) 49 1.T.R
846.

(3) 32 1.T.R 458. (4) 20 1.T.R
432.

457

maxi mum exenpt fromtax. But the case did not deal with a
return in which |oss was disclosed by the assessee. In

Angl o French Textile Co. Ltd. v. Comm ssioner of lI'ncone-tax,
Madras: No. 4(1) the assessee Conpany had submitted a  "ni

return” pursuant to a notice under s. 22(2). The Incone-tax
O ficer conputed the incone of the, Conpany under S. 23 (1)
of the Income-tax Act, 1922 as "nil". Proceedings were
later started under S. 34 of the Income-tax Act to assess
the income which the Inconme-tax Oficer believed to  have
escaped assessnment. The assessee then clained that the loss
of profits sustained by it in the previous year should  be
determined in the proceeding under S. 34 and such |oss
shoul d be allowed to be, carried forward and set off agai nst
the incone which may be determined for the year for which
the notice under S. 34 was issued. The High Court of Madras
deci ded the case on a point which is not relevant here. The
case was carried to this Court in appeal. 1In Anglo-French
Textile Conpany Ltd. v. Commi ssioner of Income-tax Madras(1)
this Court herd that where no return was filed by an
assessee at any stage of the case disclosing any inconeg,
profits or gains at aft and proceedings were later started
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under s. 34, the assessee could not claimin the course of
those proceedings that a certain |loss of a previous year
should be deternined and recorded. The Court observed at
pp. 85 & 86:
"There is no provision in the Act which
entitles the assessee to have a | oss recorded
or computed, unless sonething is to be done
with the loss. Thus, under Section 24(1) a
| oss can be set off against an incone, profit
or gain and under subsection (2) the bal ance
of a loss can be carried forward to a
following year on the conditions set out
there. Except for this, there is nothing else
that can INcalled in aid.
But under sub-section (2) the loss can be
carried forward when "the |oss cannot be
whol I'y set off under sub-section (1)" and in
that event only the "portion not so set off"
can be carried forward. W are therefore
thrown back on -sub-section (1).
Sub- secti on (1) provides that wher e an
assessee sustains a loss of profits or gains
in any-year under any of the heads mentioned
in Section 6 he shall be entitled to have the
amount of the loss "set off against his
i ncome, profits or gains under any other head
in that year." Therefore, before any question
of set-off can arise, there nust be(l) a |o0ss
under - one or nore of the heads  nentioned in
Section 6, and, (2) an incone, profit or gain
under some other head. It follows that when
t here
(1) 18 1. T.R 906.
(1) 23 1.T.R 82.
458
is no inconme under any head at all, there is
not hi ng agai nst which the | oss can be set off
in that year and unless that can be done sub-
section (2) does not come into play."
The Court held that |oss of incone wll not be deternined,
unl ess the assessee has nore heads of income than one, and
the loss wunder one head is to be set off —against incone
under any other head in that year of account. 't was
inmplicit in the judgnent, that the taxing authorities wll
not deternmine |oss under the head "Profits and gains of
busi ness, profession or vocation" when the assessee has no
ot her source of incone.
The Parlianent apparently realized the hardship involved in
preventing a person who has only one source (such -source
being profession, business or vocation) of incone from
carrying forward the loss to the subsequent ‘years of
assessment and incorporated by Act 25 of 1953, with  ‘effect
fromApril 1, 1952, sub-s. (2A) and enabled the assessee to
carry forward the | oss when he made a return within the tinme
specified in sub-s. (1), even if there was no other source
of inconme. The Parliament by the same Act anended sub-s.
(2) of s. 24 and added the words "so nuch of the loss as is
not so set off or the whole | oss where the assessee had no
, ot her head of incone" after the words "cannot be wholly set
of f under sub-section (1) ". This was intended to supersede
a part ,of the decision of this Court in Anglo-French
Textile Conpany Ltd's case (1).
Sub-sections ( 1), (2), (2A) and (3) of. S. 22 nust be
interpreted in this background. Undeni ably sub-s. (3)
confers upon the assessee a right to submit a return at any
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time before the assessment is made. Such a return nust

be voluntary or pursuant to a notice under sub-s. (2). The
return may disclose income or loss : if however the return
was made before the Act was anended by the incorporation of
sub-s. (2A) in s. 22, and it disclosed |loss only, according
to the decision of this Court loss will not be determned if
there be a single source of incone. |If it be areturn filed
not pursuant to a notice under sub-s. (2) of S. 22, and dis-
cl oses a |l oss of income under the head "Profits and gains of

busi ness" the loss will be determined and carried forward
only if it is made within the period specified in sub-s. (1)
or the period extended by the Incone-tax Oficer. The

clause "if he is to be entitled to the benefit of the carry
forward of loss" in sub-s. (2A) clearly neans that the right
to carry forward |oss suffered under the head of incone
conputable wunder s.- 10 may, only be exercised if the
voluntary return is filed within the period specified in
sub-s. (1). Sub-section (3) cannot in ny judgnent be read as
i mpl yi ng that
(1)23 I.T.R" 82.
459
notwi thstanding the restrictions placed by sub-s. (2A) a
return disclosing |oss of income conputable under s. 10 wll
not only be entertained but the | oss determ ned and decl ared
under s. 24(3) so as‘'to enable the assessee to carry it
f orward. If a return of loss may be filed at any tine in
pursuance of a general notice under sub-s. (1), sub-s. (2A)
will serve no purpose whatever. The linitation placed upon
the right to file a return of loss in clearly ‘intended to
avoid practical difficulties inthe admnistration of the
Act . If the interpretation placed by the H gh Court be
accepted, a tax-payer nay avoid naking returns pursuant to
noti ce wunder sub-s. (1), and when sought to be assessed in
subsequent years he may claim to bring bef ore t he
authorities transactions relating to nany previous years
whi ch he has not discl osed.
The view which | amtaki ng-was suggested in Tulsi Das Jas-
want Lal Kuthiala and thers v. Incone-tax O ficer, Award,
Anbala and Another(1l); and also in._ Radhakrishna Rungta’'s
case(2) at p. 855.
It is true as held by this Court in Ranchhoddas ~Karondas’s
case(3) that a return disclosing incone below the taxable
limt or disclosing | oss cannot be rejected by the I'ncone-
tax O ficer as not being a return of incone. The view to
the contrary in Conm ssioner of Inconme-tax v. Govindla
Dutta (4 ) is erroneous. But that does not mnmean that the
assessee may after filing a voluntary return of |oss income
under the head "Profits and gains of business" after. the
period specified in s. 22 (1) claim that the loss be
determ ned and carried forward.
In the present case no notice under sub-s. (2) was'issued to
the Conpany, and the Conpany made a voluntary return. The
return was strictly governed by the terns of sub-s. (2A) of
s. 22 and upon such a return the Conpany could not claim
that [ oss of incone be determned and carried forward.
I woul d therefore answer the question in the negative.
Grover, J. These appeals arise froma judgnment of the Punjab
H gh Court answering the foll owi ng question which had been
referred to it by the Income tax Appellate Tribunal in the
affirmative and in favour of the assessee
"Whet her the |losses of Rs. 1,51,520/- and of
Rs. 48,977/- returned by the assessee in
January 1956 for the assessnent years 1953-54
and 1954-55 respectively require in lawto be
determ ned and carried forward under s. 24(2)
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of the Incone tax Act ?"
(1)52 1. T.R 609.
(3)36 I.T.R 569.
(2) 49 1.T.R 846.
(4) 33 1.T.R 630,
460
The assessee Kulu Valley Transport Co. (P) Ltd. is a private
conpany incorporated under the Indian Conpanies Act 1913

having its registered office at Pathankot. In January 1956
the , conmpany voluntarily filed returns under s. 22(3) of the
Income tax Act 1922, hereinafter called the "Act", show ng

| osses of Rs. 1,51,520/- and Rs. 48,977/- for the assessnent
years 1953-54 and-1954-55 respectively. No notice had been
served on the conpany under s. 22 (2) of the Act. The
I ncome-tax O ficer held that since the returns had been
filed after the statutory period the conpany was not
entitled to carry forward the losses for both the years in
the subsequent assessnents. Before the Appellate Assistant
Conmi ssi oner two nmain points were urged. The first was that
the delay in the submission of the returns should have been
condoned —and secondly the returns shoul d have been treated
as having been nmade under s. 22(3) in which case also they
would be wvalid returns under s. 22(2A) by reading sub-
sections (3) and (1) of s. 22 together. The Appellate
Assi stant Comm ssioner did not find any sufficient or
reasonabl e cause for condoning the delay. On the second
poi nt he deci ded agai nst the conpany. ~The Tribunal agreed
with the view of the Appellate Assistant Comrissioner and on
the main point held that the conpany was not entitled to the
benefit of carrying forward the losses as it had not filed
the returns in accordance with section 22(2A) of the Act.
Section 24(2) contains substantive provisions relating to
carrying forward of the loss. It provides that where any
assessee sustains a loss or profit or gains in any year
being a previous year in any business, profession or
vocation and the | oss cannot be wholly set off under sub-s.
(1) (of s. 24) so much of the loss as is not so set off or
the whole |oss where the assessee had no other  head of
i ncomre shall be carried forward to the foll owi ng year. Sub-
section 2A of s. 22 was inserted by the |Income, tax ~ (Amrend-
ment) Act 1953 with effect from April 1, 1952.
"If any person who has not been served with a
noti ce wunder sub-section (2) has sustained a
| oss of profits or gains in any year under the
head "Profits and gai ns of busi ness,
prof ession or vocation", and such loss or any
part thereof would ordinarily have Ben carried
forward wunder sub-section (2) of ' s. 24, he
shall, if heis to be entitled to the benefit
of the carry forward of |loss in any subsequent
assessment, furnish within the tine “specified
in the general notice given under sub-section
(1) or within such further time as the Il ncome-
tax O ficer in any case may allow, all the
particulars required under the prescribed form
of return of total income and total world
incone in the same manner as he would have

f ur ni shed

461

a return under subsection (1) had his incone
exceeded the nmaxi mumanount not liable to

income tax in his case, and all the provisions
of this Act shall apply as if it were a return
under sub-section (1)."

According to s. 22(1) the Incone-tax Officer was to give
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public notice on or before the, first day of May in each
year by publication in the prescribed manner requiring every
person whose total incone during the previous year exceeded
the maxi mum anopunt whi ch was not chargeable to inconme tax to
furnish wthin such period not being | ess than 60 days as
m ght be specified in the notice a return of his tota
i ncome and total world incone during that year. The |ncone-
tax Officer could in his discretion extend the date for the
delivery of the return. Under s. 22 (2) if the |Incone-tax
O ficer was of the opinion that income of any person was of.
such amount as to render himliable to income tax he could
serve a notice on himrequiring himto furnish within such
period not being |less than 30 days a return showing his
total incone and-total world income during the previous
year. The date for delivery of the return could again be
extended in the discretion of the Income-tax Oficer.
Section 22(3) provided that if any person had not furnished
a returnwithinthe tine allowed by or under sub-s.(1) or
sub-s.  (2) or having furnished a return under either of
those sub-sections di scovered any anpunt or wong statenent
therein, —he could furnisha return or a revised return at
any time before the assessment was made. Thus the schene of
S. 22 is that a public or general notice is to be given
every year by the I'ncone-tax O ficer or he could even give
an individual or special notice. But if a person has not
furnished a return within the tinme all owed by or under the
first two sub-sections of S. 22 he could furnish a return at
any tinme before the assessnent is nmade. It is well settled
by now that a return can always be filed at any time before
the assessment is made.  The Incone-tax Officer has to nmake
the assessnment on that return and he coul'd not choose to
ignore it. The question that inmediately arises is " whether
in case of a voluntary return in which | oss has been shown
and determined the Income-tax O ficer can decline to give
the benefit under s. 24(2) of carrying forward the loss on
the ground that the assessee did not conply wth the
provisions of S. 22(2A) of the Act. in other words when
there is an express provision in that sub-section which nust
be availed of if the assessee is to be entitled to the
benefit of carrying forward of loss in any subsequent
assessment can he take advantage of the provisions of S
22(3) and claimthat since he has filed a voluntary return
bef ore any assessment has been nade and if it be determ ned
that he has suffered a lose he is entitled to carry forward
that | oss.

The argunment on behal f of the assessee is-that s. 24(2) con-
fers the right to carry forward the loss to the  foll ow ng

year pro-
46 2

vided the conditions contained in the sub-section are
sati sfied. There is no further requirenent that has to be

fulfiled so far as the substantive law is concerned.
Section 22(2A) is nmerely a procedural provision and it  al so
provi des that once a return has been furnished in accordance
therewith all the provisions of the Act becone applicable as
if it were a return under sub-section (1). That woul d
attract s. 22(3) and therefore a voluntary return can be
filed even after the period nmentioned in sub-s. (2A) has
expired so long as the assessnent has not taken place. It
is pointed out that supposing a return is filed show ng
inconme X but the Incone-tax Oficer in the assessnent
proceedings holds that there has been a loss and the
assessee was mstaken in showing a profit, the assessee in
such circunstances can certainly claimthe benefit of S
24(2). If that is possible there is no reason or
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justification for holdingthat although he could claim
the benefit of S. 24(2) by filing a voluntary return in the
given illustration he woul d be deprived of that benefit if
he filed a return voluntarily showing a loss except in
conpliance with s. 22(2A). On the other hand the contention
on behalf of the revenue is that S. 22 before its amendnent
in the year 1953 did not nake any provision for the filing
of a loss return voluntarily. Under s. 22(1) returns which
were invited were only of taxable income. No return which
in the opinion of the person making it was a | oss return was
intended to be filed under s. 22(1). It was only under s.
22(2) that the return that was required to be filed was in
pursuance of the individual notice given by the Incone-tax
Oficer. Since by this notice a return in the prescribed
form had to be filed by a person to whom the notice was
i ssued whether it was of profit or loss, a loss return could
therefore be filed only in pursuance of a notice served
under s. 22(2) but not voluntarily. It is by virtue of the
provisions contained in s. 22(2A) that a loss return can be
filed where a person has not been served under sub-s. (2) in
order to get the benefit of the carrying forward of the |oss
under s. 24(2). This is indeed expressly provided by sub-s.
(2A) of s. 22.
It would appear that the position before the anmendnment in
1953 with regard to the filing of a voluntary return of |oss
was not clear. Although apparently under the provisions of
s. 22 there was no bar to the filing of such-a return in the
same way as the return showi ng profit could be filed under
s. 22(3) there was conflict of judicial opinion on the
point. The Calcutta H gh Court had held in Comm ssioner of
Agricultural income tax v. Sultan Ali~ CGharam (1) and
Conmi ssi oner of | ncone tax, West Bengal v. Govindlal(2) that
voluntary returns showing a |oss could not be regarded as
returns at all and the Income-tax O ficers was not required
to nmake any assessment on them ~The Bombay Hi gh
(1) 20 1.T.R 432.
(2) 33 1.T.R 630.
463
Court, however, had taken a different view in -Ranchhoddas
Karsondas v. Conmm ssioner of Income tax, Bonbay City(l). In
that case the return which had been filed voluntarily was
bel ow the taxable limt. According to the Bonbay H gh Court
such a return could be validly filed under s. 22(3) and the
I ncome-tax O ficer could not ignore it so long as the return
had been filed before any assessnent had been- - nmade. In
Conmi ssioner of Incone tax, Bonbay City v. Ranchhoddas
Kar sondas(2) which was an appeal against that decision this
Court whil e uphol ding the Bonbay vi ew observed
"It is alittle difficult to understand how
the existence of a return can be ignored, once
it has been filed. A return show ng incone
below the taxable linmt can be nmade ‘even-in
answer to a notice under s. 22(2). The notice
under section 22(1) requires in a general —way
what a notice under section 22(2) requires  of
an individual. |If a return of income below
the taxable limt is a good return in answer
to a notice under s. 22(2), there is no reason
to think that a return of a simlar kind in
answer to a public notice is no return at
all".
The anmendnent in 1953 seens to have been nmade to clarify the
| aw about the filing of a return showing a |oss voluntarily.
It was declared that such a return could be validly nmade.
The time which was specified for filing the return was on
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the same lines as in sub-s. (1) of s. 22 and all the
provisions of the Act were to apply as if it was a return
under sub-s.(1).

Now t he question which was subnitted for the opinion of the
Hi gh Court in the present case, consisted of two parts, viz.
(1) whether the 1loss returned by the assessee for the
assessment years in question was required in law to be
determ ned by the Incone-tax Oficer and (2) whether those
| osses could be carried forward after being set off under S.
24 (2) of the Act. The first part of the question stood
concluded by the decision of this Court in Ranchhoddas
Karsondas’ case(1l). The lncone-taxOificer could not have
ignore& the return and had to determ ne those | osses. Section
24(2) confers the benefit of losses being set off and
carried forward and there is no provision in s. 22under
which | osses have to be determi ned for the purpose of S. 24

(2) The guestion-which i mediately arises is whether S. 22(2)

(A) places any Iimtation on that right. This sub-section
whi ch ' has been reproduced before sinply says that in order
to get the-benefit of s. 24(2) the assessee must submit his
loss return wthin the tine specified by s. 22(1). That
provision must be read with's. 22(3) for the purpose of
determining the tinme wthin which a return has to be
submitted. It can well be said that s. 22(3) is merely a
(1) 26 1.T.R 105.

(2) 36 1.T.R 569.
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proviso to S. 22(1). Thus a return subnmitted at any tinme
before the assessnent is nmde is a valid return. In

consi dering whether a return made is within tinme sub-s. (1)
of S. 22 nust be read along with sub-s. (3) of that section
A return whether it is a return of incone, profits or gains
or of loss nmust be considered as having been nmade wiithin the
time prescribed if it is made within the time specified in
S. 22(3). In other words if S.-22(3) is complied with S
22(1) also must be held to have been conplied wth. | f
conpliance has been nade with the latter provision the
requirenents of s. 22 (2) (A would stand satisfied.
On behal f of the revenue it is pointed out that a great dea
of inconvenience will result if a voluntary return can be
entertained at any tinme in accordance with S. 22(3) when
loss is involved and in order to give the assessee the
benefit of the <carry forward of the loss of nunber of
assessments would have to be reopened. It is difficult to
accede to such an argument nerely on -~the ground of
"i nconveni ence. Moreover it is common ground -that a
vol untary return cannot be filed beyond the period specified
in s. 34(3) of the Act. It cannot be overl ooked that . even
if two views are possible the view which is favorable to the
assessee nust be accepted while construing the provisions of
a. taxing statute.
In the judgnent under appeal reliance was placed on a  deci-
sion of the Bonbay, Hi gh Court in Radhakrishna Rungta &
O hers v. Seventh Incone-tax Oficer G111 Ward Bonmbay(1) and
in our opinion the view taken therein is sound and nust - be
uphel d.
The appeals fail and are dismssed with costs. One hearing
f ee.

ORDER
In accordance wth the decision of the mjority, these
appeal s fail and are dismssed with costs, one hearing fee.
R K. P.S.
(1) 49 I.T.R 846.
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