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ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Mpj nudar, J.

I ndi an Council. '‘of Agricultural ~Research  (‘ICAR for
short) though its Director General has noved this appeal on
speci al | eave against the judgment and order rendered by
Central Adm nistrative Tribunal, Jodhpur ~Bench, Jodhpur in
Oiginal Application filed by the respondent herein. In
order to appreciate the grievance of the appellant. a few
introductory facts are required to be noted at the outset.

The respondent was initially selected by the 'Union
Public Service Comm ssion on the post of plant phvsionl ogi st
in the year 1960 and accordingly joined the Agricultura
Departnent of Governnent of |India on 1st Cctober 1960 at
Central Arid Zone Research Institute.Jodhpur, Rajasthan. On
6th March 1967 the respondent opted for the service of |ICAR
and he was absorbed in its service and was given substantive
appoi ntnent with effect from 1st Decenber 1966. On 9th Apri
1975 the respondent was selected for the post of Head of
Division of Soil Water Relationship which was subsequently
reorgani zed and re-designated as Division of Arable copying
System Respondent was given a tine scale of Rs.1800-2000/-.

In the year 1975 I1CAR restructured its services and
constituted a service known as Agricul tural Research Service
(*ARS FOR SHORT) This service was constituted wth effect
from 1st Cct ober 1975 and the rules regulating the
constitution of the service were also franed by the
appellant. It 1is the case of the ICAR that pursuant to the
formation of ARS the scientists working under it  were
required to furnish bio-data for induction in ARS and that
the respondent didn't furnish his bio-data till 30th
Septenber 1980, the last date for subnmitting the bio-data,
in response to guidelines of ICAR as a result of which he
was not considered for induction onto ARS. That on 8th
Decenmber 1976 respondent submitted a representation to the
Director CGeneral, I1CAR to grant him next higher grade
nanel y, Rs.1800-2250/-. According to the ICAR the induction
into the ARS was a one tine operation and was to be done
strictly in accordance with the prescribed procedure laid
down for this purpose. Under the Rules the prescribed tine
[imt was 30th Septenmber 1980. In the ARS induction of
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scientists was to be effected in the appropriate time scal es
available in ARS. That for the scientists holding posts in
the scales for Rs.1500-1800/- Rs.1500-2000/- Rs.1500-2000/-
and RS. 1800-2000/- only one grade of S-3 of Rs. 1500 -2000/ -
was avail able for induction. According to the appellant the
respondent was not willing to be absorbed in S-3 grade but
wanted induction in S-4 grade in the scale of Rs. 1800-
2250/-. Result was that respondent renmmined outside the
purview of ARS. In the nmeantine an order canme to be passed
by President of ICAR on 16th July 1985 continuing the
respondent on a permanent basis in |ICAR excluding his post
from ARS. The said order was not challenged by the
respondent at any tine thereafter. It appears that
subsequently when UGC pay scales were introduced for ARS
scientists holding different grades from S to S-3, the
respondent who was all throughout continuing as Head of the
Department had Second thought -~ and subnitted his option on
20t h August 1988 who was all through out for induction in
ARS. The /I CAR by _an order dated 9th March 1989 adopted UGC
pay Scales the ARS, scientists with effect from1.1.86 as
per the decision of the Government of India. As the
respondent was outside the ARS he did not get this benefit
of UGC pay scales. The respondent’s contention was that the
shoul d be deened to be absorbed in ARS even on the then
existing S-3 pay scal e which got revised upwards as per UGC
pay scales to Rs.  4500-7300/-. As this was not nmade
avialable by the ICAR to him he noved the Tribunal by an
application. The Said application, as noted earlier, came to
be granted by the Tribunal by -the inpugned order which is
chal | enged by the appellant in'this appeal

Learned counsel appearing for the appellant vehenently
submitted that respondent according tohis calcul ati ons and
in his own wi sdomthought it fit to remai n outside ARS when
it was introduced in 1975 as he would~ have been inducted
only as scientist in the maximum scale of S-3 which was
RS. 1500- 2000/ - in those days. Respondent was already in the
pay scale of Rs.1800-2000/- in ICAR itself and was also
enjoying the Position of Head of the Departnment. However if
he woul d have joined ARS as per the Schene applicable 'to ARS
he woul d have been required to give up headship by rotation
as prescribed by rules which he was not willing to do. He
also insisted that he should be inducted in ARS in the time
scale available to S-4 scientists which was not pernissible
as per the schene. Accordingly he renai ned outside ARS and
that is the reason why he did not challenge the order dated
16th July 1985. Consequently when pay scales of S-3
scientists in ARS were enhanced by adopting UGC pay scal es
with effect from1.1.86 respondent obviously could not get
the benefit thereof being outside ARS. That he coul d not get
best of both the words, nanely, to get pernmanent headship by
remai ni ng outside ARS and still claim the pay scale
available to scientists in ARS. Therefore, his claim for
getting UGC pay scales of Rs.4500-7300/- was obviously
unt enabl e. That when he remained outside the ARS he
ultimately got escalation of pay scal es when nade avail abl e
to Central Governnent enployees as per the IVth Central Pay

Conmi ssion Report, nanely, Rs.4100-5300/- and when he
retired from service in 1996 he was rightly allowed to
retirein the said tinme scale. It was next contended that
the Tribunal was in error in taking the view that on the
principle of Equal pay for Equal Wrk the respondent was

entitled to get the tine scale of Rs. 4500-7300/- avail able
to ARS scientists as the respondent was not in that
cat egory.

Learned counsel for the respondent on the other hand
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submtted that when the |CAR service was restructured in
1975 all the | CAR enpl oyees automatically got absorbed. That
there was no provision for an |ICAR enpl oyee to opt out for
absorption. Absorption was automatic and that the respondent
was never i nforned at any tine thereafter that his
absorption was granted so as to enable the respondent to
exerci se his option of not being absorbed, within six nonths
of the decision of the Board to absorb him That even
ot herwi se under the scheme the respondent could opt for
bei ng absorbed even later on in ARS and that is how
respondent had opted for ARS in 1988. That even though he
m ght have asked for a higher pay scale of S-4 scientists as
per ARS schene he woul d be deenmed to be absorbed at least in
pay scale of S-3 scientists and once that happened the UGC
pay scales made applicable to escalated pay scale of S-3
scientists would automatically becone available to the
respondent. He, next submitted that the order of 1985 was
cl earl y unaut horised -and inconpetent. |In any case on the
principle of Equal pay for Equal. Wrk the respondent was
rightly held entitled to the pay scale of Rs.4500-7300.
Learned counsel” for the —respondent further subnmtted that
respondent has already retired in 1996 and on the peculiar
facts of this case, therefore, this court may not interfere
under Article 196 of the Constitution of India.

We have given our anxious consideration to these riva
contentions. So far as the question of respondent’s
absorption in ARS is concerned, on aclose |ook of the
schene of restructuring the erstwhile service of ICAR it
appears to us that absorption of the erstwhile |CAR
candi dates was automatic. Al the | CAR s candidates had to
be considered for initial constitution of the Cadres in
ARS. Qur attention was invited to the contents of the New
Personnel policy adopted by |ICAR Referring to ‘the New
personnel Policy it was stated in the schene that the | CAR
had restructured its personnel ~policies towards all the
cat egori es of the staff - scientific, techni cal
adm nistrative and supporting. For the scientific staff, an
Agricultural Research Service was started on 2nd October
1975. The conposition of services included all the posts the
i ncumbents of which were engaged in —agricultural research
and education (including extension education). Al these
posts had been grouped under various disciplines the details
of which had been given in Appendix | to the Schene. Wen we
turn to Appendix | we find Ilisted various disciplines for
the purpose of recruitment to the ARS. The grades of service
were to consist of Scientist (s), Scientist 1 (S1),
Scientist 2 (S-2) and Scientist 3 (S-3). The highest time
scale was available to the cadre of S 3, i.e., Rs.1500-2000.
About the initial constitution of ARS it was nmentioned in
the schene that the service had been initially constituted
with effect from 1st Cctober 1975 out of the  regular
enpl oyees of the ICAR who were found of eligible and
suitable by Agricultural Scientists Recruitnment ' Board.
Dealing with initial constitution of the Service, nanely,
ARS it was provided that the existing enployees of the ICAR
hol ding scientific and technical posts on the date of the

constitution of the service, i.e., 1st Cctober 1975 on
regul ar basis and satisfying the other conditions of
eligibility were to be treated as eligible for being

inducted in the service. Screening for induction was to be
done by the Board. Persons who were not absorbed at the tine
of initial constitution of the service could be considered
again for appointnment to the service at a subsequent stage
or stages. Any person who did not desire to be absorbed in
the service could continue to hold the position already held
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by him provided that he informed the I CAR accordingly within
a period of six nmonths from the date of his selection for
induction into the service. Dealing with Heads of Divisions
inthe Institutes it was provided That the posts of Heads of
Divisions in the Institutes could be filled by rotation from
amongst the professors in the Divisions or other senior
scientists in the Scal es of pay of Rs.1500-2000 or Rs.1800-
2000. The suitable guidelines were being evolved for the

purpose. Appendix |l to the schene dealt with service rules
for ARS. ‘Council’s candidates’ were defined by Rule 2(i) to
mean, ‘persons specified in Schedule | on the date of
constitution of the Service’. Wen we turn to schedule

franed in the light of Rule 2 we find Council’s candi dates
to be considered for initial constitution of this cadre
bei ng those who are enpl oyed on the date of sanction of the
service on regul ar basis anongst others.

In the |light of the aforesaid salient features of the
restructured scheme ARS, it, therefore, becones clear that
all existing ‘council’s candidates’ working on regular

basi s as 'scientists becanme eligible for autonmatic absorption
and if on _screening absorption was  refused on any ground
such unabsor bed persons also could be considered for
appoi ntnent to the service at a subsequent stage. Therefore,
there was no question of the respondent initially opting for
the service. The only option which he had was to opt out of
the service once he was originally absorbed. |earned counse

for the respondent was right when _he contended that there
was nothing on the '‘record to show that at any tine the
appel l ant had infornmed the respondent that he was not found
eligible for absorption. Accordingly we may proceed on the
basis that initially when ARS Was introduced on 2nd Cct ober
1975 the respondent becane entitled to be absorbed as S-3
scientist as there was no higher scale of S-4 grade of
scientists in the time scale of Rs.1800-2250 was avail abl e
for research managenent positions only and those who were
eligible for S-4 grade onwards were only six categories of
Scientists, nanel y, (i) Di.rector-CGeneral, (i) Dy.
Directors-CGeneral,(iii) Directors of the Institutes, (iv)
Project Directors, (v) Joint Directors, and (vi) ~Asstt.

Directors General . Respondent admittedly did not fall in
any of these categories. Therefore, he could not have been
inducted in the time scale of S-4 scientists. |In view of

these circunstances despite the automatic absorption of
respondent in S-3 grade from 1lst COctober 1975 it appears
that respondent was hot willing to accept the said
absorption in S-3 grade and insisted for —induction and
absorption in S-4 grade. That is clear fromhis own letter
dated 7th February 1979 which he addressed to the Director
General of the ICAR The following avernments nmde by
respondent in the aforesaid conmuni cati on speak for
t hensel ves. They read as under

"However, we are al so deeply

concer ned about t he future

devel opnents of an unresol ved issue

whi ch was receiving your kind and

synpat heti c consi derati on. Thi s

issue relates to the revision of

the pay scal e of Head of Divisions,

presently in the grade of Rs.1800-

2000 to Rs. 1800- 100- 2000- 125/ 2-

2250.

Al though | have not heard anything

specific regarding the devel opnent

of this case, i understand that

this proposal nmay be acceptable
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provided it becomes operative from

October 1, 1975. In this connection

i have to subnit that | am

agreeabl e to accept the revision of

the pay scale fromthis date under

ny existing terns of appointnent.”

The aforesaid conmunication by respondent |eaves no
room for doubt that he was not willing to be absorbed in the
pay scale of Rs.1800-2000 neaning thereby S-3 grade in ARS
and he wanted induction in S-4 pay scal e of Rs.1800-2250. As
we have seen above under the schene such a higher pay scale
was not available to the respondent for being inducted in
ARS. Consequently even accepting the contention of |earned
counsel for the respondent that he stood automatically
absorbed on 2nd October 1975 as scientist S-3 in ARS, by his
own volition he exercised  his option not to be absorbed as
scientist of S-3 grade of ARS. Learned counsel for the
respondent, submitted that he only wanted a hi gher pay scale
but it wouldnot _anpbunt to his opting out of ARS Once he
was autonmatically absorbed therein. It is not possible to
agree with_ this contention of the learned counsel for the
respondent. Respondent was already Head of the Depart nment
and he mde it <clear in so many terns in the said
comuni cation dated  7th February 1979 that he was agreeable
to the revision of pay scale as suggested by himneaning
thereby short of that he was not willing to accept |ower pay
scal e of Rs.1500-2000. The reason was obvious. He was al so
Head of the Departnent. Thus there was no economic gain to
himby accepting a lower time -scale of Rs.1500-2000 by
getting inducted as S-3 grade scientist in ARS which woul d,
apart fromnot bringing himany nonetary gain, result in his
| osing the post of Head of the Departnent as by rotation he
woul d have been required to vacate the sane if he had joi ned
ARS as S-3 grade scientist. Therefore, his stand was
justified in not being absorbed in ARS in those days. Not
only that because of his insistence the president of |ICAR
order dated 16th July 1985 treated respondent to be out of
ARS and nmde him permanent as Head of the Departnent on an
i ndependent pay scale in ICAR It is not possible to agree
with the contention of |earned counsel for the respondent
that the said order was incompetent. Respondent™ had not
thought it fit to challenge the said order at any tine on
that ground. Not only that but he accepted the benefit
flowing out of the said order by renaining outside ARS and
enj oyi ng the headship of the Departnent on a permanent basis
till he retired in 1996. Consequently it must be held that
the respondent on his own volition had renmai ned out of ARS.
Consequently the subsequent escal ation of the pay scal es of
ARS scientists under UGC pay scales with effect from1.1.86
coul d not have been autonmmtically earned by the respondent.

On the aforesaid conclusion of ours the respondent
woul d ex facie appear to lose his battle. However there is
one silver lining to the dark cloud which otherw se engul fs
the respondent’s case an that silver lining is highlighted
by the Tribunal and which in our view stands well sustained.
We nay now advert to the said aspect of the matter.

The Tri bunal has held that the work which the
respondent was doing as a scientist was of the sanme type as
was being carried out by scientists who had been inducted in
the ARS. Not only that his juniors who were actually working
under him as he was the Head of the Departnment, and who had
joined ARS got the benefit of higher pay scal e of Rs.4500-
7300. The nature of work which they were doing was of the
same type as was done by their Head of the Departnent.
Qualification wise there was no distinction between the two
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sets of enployees. Their initial source of recruitment was
also the same. Their initial source of recruitnment was al so
the sane. Their enployer was al so the sane, nanely, |CAR It
is the sane enployer who had two sets of enployees, one
governed by ARS system of service and the others who were
outside ARS but still very much doing the same type of work
as scientists and belonging to the sanme institution, nanely,
| CAAR, of course forming a separate wi ng of enployees. Under
these circunstances, therefore, the doctrine of Equal pay
for Equal work got squarely attracted . The conclusion to
whi ch the Tribunal reached on this aspect, therefore, cannot
be faulted fromany angle. Not only that but in the case of
one Dr. Qupta who also was a scientist working under the
| CAR and who was outside ARS was directed to be given sane
pay scale of Rs.4500-7300 as was nade available to ARS
scientists by decisions of this Court in the case of Dr.
Y.P.GQupta V. Union of India & Os. (1984) 2SCC 141. Under
these circunstances, -therefore, it could not be said that
the Tribunal had commtted any  error in directing the
appel l ant. to nmake the same  pay scale of Rs. 4500-7300
avai |l abl e to the respondent as was  nade available to a
simlarly situated enployee like Dr. Gupta who was al npbst
equal ly circumscribed as the respondent and al t hough bei ng

out of ARS was still held entitled as per this court to the
sane escalated tine scale of Rs4500--7300 which was nmade
available to ARS scientists. it is also to be kept in view

that the respondent has already retired fromservice and his
is alnbst an isolated case. wunder these circunstances,
wi thout treating this case as a precedent we deemit fit not
to interfere with the order of the Tribunal under Article
136 of the constitution of India.

For all these reasons, therefore, this appeal fails and

stands dismissed. Interimstay granted earlier by .an order
of this Court dated 30th August 1994 shall stand vacat ed.
The appellant shall work out —all the nonetary benefits

available to the respondent pursuant to the order of the
Tribunal as confirnmed by us and make them avail abl'e to the
respondent preferably within a period of four nonths from
the date of receipt of a copy of this order at its end. In
the facts and circunstances of the case there wll be no
order as to costs.




