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PETI TI ONER
S. Sl VAPRAKASAM

Vs.

RESPONDENT:
B.V. MUNIRAJ & ORS

DATE OF JUDGVENT: 03/ 04/ 1997

BENCH
K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
present:
Hon' bl e M. Justice K _Ramaswany
Hon’ bl e M. Justice D P. Wadhwa

S. Bal akrishnan and S. Prasad, Advs. for the appell ant
(Tripurari Ray,) Adv. for Vineet Kumar, Yatish Mhan, Advs
for the Respondents

The foll owi ng order of the court was delivered:

ORDER

This appeal by special |eave arises fromthe judgment
of the learned single Judge of the Madras Hi gh Court, made
on September 23, 1975 in CRP_ No. 4307/84. The facts are
little conplicated, but to clear the clogs, they are as
under :

The Catholic Syrian Bank Ltd. was the nortgagee and
Mani ckam Mudal i ar was the nortgagor in respect of the plaint
schedul e property. To forecl ose the nortgage OS
No. 340/ 1951 was filed by the Bank. Prelimnary decree was
passed on Decenber 20, 1951 and final decree caneto be
passed on August 28, 1952. When obj ecti ons were raised
agai nst the passi ng of final decree pendi ng t hose
proceedi ngs and | ater execution thereof, one Pal aniammal, a
simple money creditor filed OS No.321/1958 agai nst mani ckam
Mudal i ar and obtained a nopney decree. In execution of the
decree, the self-sane property was brought to sale in
whi ch one Kandaswany had purchased the property in /court
auction on Septenber 4, 1963. Admttedly, the same canme to
be confirmed and possessi on was taken under the said decree.
Kandaswany transferred the property in favour of  B. V.
Muniraj and B.V. Rangaraj, respondent Nos. 1 and- 2.
Subsequently, the proceedings went on between the parties
with which we are not concerned. Respondent Nos.1 and 2
filed the application under order XXXIV, Rule 5 CPC for
passing a final decree in terns of sub-rule (1) of Rule 4
of order XXXIV. That order cane to be passed. Orders
passed on objections and the orders passed by the executing
court under order XXXIV, Rule 5 were the subject natter of
the revision and were dealt with together. The | earned
singl e Judge has upheld the action of the Court belowin
passing the final decree in favour of the subsequent court
purchasers B.V. Miniraj and B.V. Rangaraj, Pending revision
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t hey,

in turn, sold the property to one S. Pal ani swany,

is the fifth respondent herein. Thus,

whet her the appellant-purchaser of the

nort gage decree has a precedence over

noney decree in getting the final decree

nort gage suit.

this

Order XXXIV, Rule 5, CPC provides
as under

"5. Final decree in suit for sale-
(1) Where, on or before the day
fixed or at any time before the
confirmation of a sale made in
pursuance of a final decree passed
under sub-rule (3) of this rule,
the defendant nmkes paynent into

Court of all ampbunts due fromhim

under sub-rule (1) of Rule 4, the

Court shall~ , on application nade
by the defendant in his behalf,
pass a final decree or, if such

decree has been passed, an order -

(a) a ordering the plaintiff to
del i ver up t he docunent s
referred to inthe prelimnary
decree, and , if necessary, -

(b) ordering him to transfer the
nort gaged property as directed
in the said decree, and also,
i f necessary, -

(c) ordering him._ to put the
def endant in possession of the
property.

(2) Were the nortgaged property of
part thereof has been sold in
pursuance of a decree passed under
sub-rule (3) of this rul e, the
court shall not pass an order under
Sub-rule (1) of this rule, unless
t he def endant, in addition to the
amount nentioned in sub-rule (1),
deposits in Court for paynment to
the purchaser a sum equal to five
per cent of the anmount of the
purchase-noney paid into court by
the purchaser.

Where, such deposit has been
made, the pur chaser shal | be
entitled to an order for repaynent
of the anmpount of the purchase-noney
paid into court by him together
with a sumequal to five per cent
t her eof .

(3) Were paynent in accordance

with sub-rule (1) has not been

made, t he court shal |, on
application nade by the plaintiff
in this behal f, pass a fina
property or a sufficient part
thereof be sold, and that the
proceeds of the sale be dealt with
in the manner provided in sub-rule
(1) of Rule 4."

the question arises

property in the
the purchaser
passed in the

Later two clauses are not relevant for the purpose of

case.

A reading of the above would clearly

i ndi cate that

who

in
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where, on or before the day fixed or at any tine before the
confirmation of a sale made in pursuance of a final decree
passed under sub-rule (3) of Rule 5 of order XXXIV, the
def endant makes paynent into court of all amounts due from
hi m under sub-rule (1) of Rule 4, the court shall, on
application nade by the defendant in this behalf, pass a
final decree or, if such decree has been passed, an order
ordering the plaintiff to deliver the docunents referred to
in the prelimnary decree, and if necessary, ordering himto
transfer the nortgaged property as directed in the said
decree and also, if necessary, ordering him to put the
def endant in possession of the property. The question
therefore, is whether respondent Nos.1l and 2, whose rel ease
deed by the auction purchaser Kandaswany was accepted by the
executing court, are entitled to nmake the application under
O der XXXIV, Rule 5, CPC?

It is seen that since the sinple noney decree had been
duly executed through the court and the self-sanme property
had been 'brought to sale, was duly confirmed and possession
taken in ' _execution thereof, ~the auction purchasers of the
said property-in the noney decree stepped into the shoes of
t he judgnment-debtor, Manickam Mudaliar. Consequently, they
got transposed thenselves to be defendants in the nortgage

decr ee. Therefore, before the confirmation of the fina
decree, they are entitled to nmake an application under order
XXXI'V, Rule 5 depositing all the decreetal amunt and

request the court to pass a final decree and directing the
nort gagee, Catholic 'Syrian Bank Ltd., to deliver all the
documents to themduly endorsing that the decree stands
di schar ged. Ther eby having had the right thus fructified,
t he subrugati on, eclipsed right of the purchaser in the
nort gage decree. Thus, his right stands nullified by
operation of order XXXIV, Rule 5, CPC. Thus, the appellant
did not get any right, though he was a successful auction-
pur chaser.

Shri S Bal akri shnan, | earned counsel f or the
appel | ant, seeks to contend that under order XX, Rule 92,
CPC as soon objections have been raised and rejected, the
court is required to confirmthe sale and in this case the
act of confirmation being the mnisterial act, that does
not defeat the right of the auction purchaser nor confer any
right on the subsequent purchaser wunder —a sinple nbney
decree. The doctrine of Iis pendence applies. W find on
force in the contention. Section 52 of the Transfer ~ of
property Act has no application to the facts. The procedure
under order XXXIV is entirely distinct and different from
the procedure prescribed under order XXI. Oder XXl deals
with execution of decrees and orders and objections therein
other than those relating to the property covered in

nortgage decree. Oder XXXIV is a special procedure
prescribed relating to nortgages. Therefore, the procedure
prescribed under Oder XXI, Rule 92 has no application as

regards the passing of final decree under order XXXV, Rule
5, CPC. Thus considered , we hold that the action taken by
the executing court is not vitiated by any error of law,
warranting interference.

The appeal is accordingly dismssed. No costs.




