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PETI TI ONER
STATE OF PUNJAB & CRS

Vs.

RESPONDENT:
G S GLL & ANR

DATE OF JUDGVENT: 27/ 03/ 1997

BENCH
K. RAMASVWAMY. G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

Asper office Report dated Septenber 13, 1996, the
notice sent to the first respondent wasrecei ved back by the
Registry w ththe postal endorsenent "No such person”

i ndi cati ng avoi dance thereof on his part. Consequently, he
was setex-parte. The second respondentwas directed tofile
Counter-affidavit. Even today the first respondent ' is not
appearing either in person or through counsel

Leave granted. Wehave heard learned counsel for the
appel l ant and the second respondent.

Thi s appeal by special |eave-arises fronthe judgnent
passed by the Hi gh Court of Punjab & Haryana, Chandigarh on
22nd Novenber , 1995 i nLPA No. 351 of 1981

The admitted facts are that thefirst respondent, a
gener al candi date, was appointed asa junior - Technica
Assistant in the Departnent of Industries ofthe State of
Punj ab. The post of Assistant Superintendent, Quality
Mar ki ngCentre, (Textile), i.e., in the next pronotiona
cadre, is the single post in that cadre. The sai d post was
reserved for schedul edCaste candidates as  per the roster
and inview of the judgment of thisCourt in Aarti Ray
Choudhury V/s. Union of India [(1974) 1 SCC 87] Bhagat Ram
the second respondent,who was a qualified candi date was
consi dered andduly pronoted to the said post. The first
respondent, feeling aggrieved,filed wit petition in the
H gh Court seeking relief in the formof amandamus or
direction to the Governnent to dereserve the carried forward
post and to consider his case for pronotionas a genera
candi date. He contendedthat since it was the solitary post,
reservation infavour of a Schedul ed Caste woul d ampunt to
100% reservation violating Articles 16 (1) an 14 of
Constitution. The | earned single judge observedthat hefelt
bound by the Division Bench judgnent in Dr. Parm nderKaur
V/s. State of Punjab [(1976) 1SLR 502] wherein it washel d
that "a solitary vacancy inthe relevant year cannot be
treatedas reserved one as that would armount to reservation
of 100% in violation of Article 14 an 16(1) of the
Constitution" Thus though he was inclined to take theview
that constitutionally it was permissible, inview of the
Di vi si on Benchjudgnent in Dr. Parm nder Kaur’'s case, he
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allowedthe wit petition . On appeal, it was affirned by
the Division Bench. Wen the matter was carried tothis
court, it set aside theorder and renmitted the matter to the
H gh Court forreconsideration. The DivisionBench by the

i mpugned judgnent hel d thus:

"Consequently, weare ofthe view

that since it is a single post

cadre, there could not be any

reservation at alland thequestion

of applicabilityof thequestion

of applicability of Par m nder

Kaur’ s case (supra) al sodoes not

arise on the facts of the present

case, "

Thus this appeal by special |eave.

The question for consideration, therefore, is: whether
the view takenby -theHi gh Court iscorrectin |aw?This
Court in Indira Sawhney V/s. Union of India [(1992) Supp
SCC 217] ~has overrul ed the decision of theConstitution
Bench in ' Devadasan V/s. Unionof India [(1964) 4 SCR680:
AR 1964 SC 179] declaring the <carry forward rule as
unconstitutional. In paragraph817 at page 739, it washeld
t hus:

"W are of the  respectfu

opi nion that /on its own reasoning,

the decision insofar as it strides

down the rule is not sustainable.,

The nost that could have been done

in that case was to quash the

appoi ntnents i nexcessof 50%

i nasmuch as, as a matterof fact

nore than 50% than 50%of the

vacancies for the year 1960 canme to

bereserved by virtue ofthe said

rule ."

| nparagraph 818, it was held

t hus:

"W ny reiterate thata carry-

forward rule neednot necessarily

bein thesanme terns asthe one

found in Devadasan. A given rule

may say that the unfill edreserved

vacancies shall not be filled by

unreservedcat egory candi dates but

shall be carried-forwardas such

for a period ofthree years. In

such a case, a contention may be

rai sed that reserved postsremain a

separate category altogether. 1In

our opinion, however, the result of

application of carry-forward rule,

i nwhat ever manner it is operated,

shoul d not resultin breach of 50%

rule".

Thus it could be seen that carry-forward rule is
constitutionally permissible,.It is an extention of the
principle of providingfacility and opportunity to secure
adequacy of therepresentation to Dalits and Tri bes nandat ed
by Article 335. It should be carried for three years. Even
in thepost when the vacancyas per roster was avail abl e,
but candi dates were not available, sane could be carried
forwardfor three years. However, in each recruitnent year
the carry-forward rul ecannot exceed 50% of the vacancies.
That question does not arise in a situation where there is
single post/cadre. In S.S. Sharma & Os. V/s. Union of India
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& Ors.[AIR 1981 SC 588] in paragraph 8 at page 592,this
Court had heldthat the |limted Departnmental Conpetitive
exam nation for recruitnent ofthe menbers of the Schedul ed
Castes and Schedul ed Tribes fordetermi nation of eligibility
for promotion is not invalid nor the Central Governnent be
directed to dereserve the Vacancies neant forsuch menbers
when it was found that suitable Scheduled Castes and
Schedul ed Tri be candi dates were not avail able for inclusion
within the field of selection. Wether or not reserved
vacanci es shoul d bede-reserved is a mtter falling
primarily wthin the administrative discretion of the
CGovernment. There is no right in general candidates toseek
fillingup of the vacancies bel onging to the reserved
category andto insist onde-reservationof reserved
vacancies so long as it is possiblein lawto fill the
reserved vacanci es. in_-other words, carried forward
(unfilled) vacancies reserved for Dalits and Tribes should
be filled up only by the reserved candi dates and genera
candi dat es haveno right to seek direction for dereservation
thereoffor filling up of the sanme by general candidates. It
woul d thus be clear that carry-forward rule is a permssible
constitutional rule. Carry forward would be done for three
years. In third case, the Government issued orders to carry
forwardfor "two years"Therefore, the direction or nandanus
to de-reserve the “solitary post was clearly
unconstitutional. ThisCourt in U P. SalesTax Service
Association V/s. Taxation Bar Association, = Agra &Os.

[ (1995)5 SCC 716] had held that no mandanus coul d be issued
to disobey the lawor prohibit ~the authoritiesfrom

di scharging the functions. 1t woul d, therefore, be
mani festly illegal to seek a nmandanus or~ direction; nor
would the Court be justified too issue suchmandanmus or
direction tothe appropriate Government to de-reserve
vacancy, It isconmonknow edge thatsel ections are not

obj ectively being nmade to select the candi datesbel onging to
the Dalits andTribes to fill up the vacanci esreserved for
them t hough qualifiedcandi dates are available 'to be
pronot ed/ appoi nted, wth a view to see that ‘reserved
vacancies are not filled up and the sane are passed off as
eligible candi dates being not avail ableso as to ensur et hat
carry forward vacanci esei ther exceed 50% of the accumnul at ed
total vacanci esor thatsel ection goes beyond three years so
as to nmake the Governnment de-reserve the vacancies.

This Court in SC& ST officers;Wlfare Council~ V.
State of UP. & Anr. [(1997) 1 SCC 701] has consi dered the
mandat eof Article 261 of the Constitution which accords
full faith andcredit to the acts doneby the executive and
connects the Union and the States to further the goal s set
down in the Constitution. In para 12 this Court has pointed
out inthat behalf. It was held that adnministrator is
primarily a citizen and the State wants him to always
remenber that his vision should be of nationalinterest and
to actin concert withthe Governnent . It will do hingood
to knownhat that means. Nobodyi s bornan adm ni strator but
no body is always a goodadm nistrator.The prinmary
responsi bilityof an adm nistratoris toperformhis
functions in the service of the nation as an enlightened
citizento strengthen a new denocratic State. A dynanic
bur eaucracy i sone which di scharges the functions to enrich
the integration of the socialstructure by w se deci si ons.
The State in adenocratic society derives its strengthfrom
the cooperative and dispassionate wll of all as itsfree
and equal citizens. Thepublic administration is responsible
to effectiveinplication of the rule of | aw and
consti tutional commands whi ch ef fectuatefairly the
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obj ective standard setfor adjudgi nggood admnistrative
deci si ons. Thepublicadm nistrator should rid off al

ment al observations on narrow considerations of caste,
religion sectional or regional.He should have w der concern
for society asa whole. Gtherwise he is not worthy to be an
adm ni strator or enlightened citizen towork for others; and
consequently "there isevery chance of this enlightennent
gettingerodedand self interest ruling suprenme. Andonce
the erosion takes place, they slide slowy downand join the
third group (danons manavarakshas) anmong whom are found al
those who indulge in all sorts of social nalpractices,!|ike
bri bery, corruption, tax-evasion, snuggling, drug andfood
adul teration and fourthcategory beconesheer vandal s."" God

dwells in all - this great truth had never been translated
into the wide social and economic fields or transfornedinto
a social fact of human awareness affecting mllions." "This

should be madea reality in nbdern denocracy, political
econom . c and social" quoted from ’'Eternal values for a
Changi ng ~Society’ by Swanmy Rangant hananda. 1In public
adm ni stration,responsibilityis of “highly personal and
noral quality —and is not- necessarily related to forma
status or power, although it is probably truethat greater
power brings greater responsibility. The Departnental head
is responsible for the actions of his subordinates, although
in actual fact,he i's not responsible for theiruse of power
whi ch, he nust, of /necessity,delegate to them Legitinacy
is primrily a feature of constitutionals system They
possessthis quality byvirtue of general public support for
their authority and may have it in greater ~ or |esser
degr ee. The bureaucracyshares the collective responsibility
with political executive to effectuate the constitutiona
phi | osophy and public justice. The adm ni strative
responsibility lies ingiving shape and content not only to
the policie laid down in the Constitutionand by the
political executive but also _applies them ingiven set of
facts. Therefor, on the facts, it was found that the
bur eaucr acy had by nmala fide actions issued successive
orders to deprive certain Dalits and Tribe doctors of ‘their
chances of pronmoti on by col ourable exercise of power
depriving themof their rightto pronotion, Soon after the
sel ection, they were withdrawn. Further orders were issued
in favour of the general candidates wth nost favourable
condi tions. Thereby, the bureaucracyforfeited theful
faith and credit whichArticle261 trusted them Therefore,
this Court set aside the actionand directed reconsideration
of their cases.

| nSuper i nt endi ngEngi neer, Public Health, UT. of
Chandi gar h & Os. VIs. Kuldeep Singh & O's. ([1997 (2)
SCALE 138] , though reserved candidate was avail able, the
post was de-reserved and he was not selected. Wen he filed
a petition in the Adnministrative Tribunal it was allowed and
direction was given toconsider his case in accordancew th
the rules. when the appeal was filed in this Court, it was
held that the authorities have power coupled with duty."(E)
very public servant is a trustee of the society and in al
facets of public adm nistration, every public servant has to
exhi bi thonesty, integrity, sincerityand faithfulness in
i mpl ementation of the political, social, econonic and
constitutional policies to integrate the nation, to achieve
excel | ence andefficiency in the public admnistration. A
public servantentrusted w thduty and powerto inplenent
constitutional policy wunder Articles 16(4) ,16(4-A) , 15(4)
and 335 and all interrelateddirective principles, should
exhi bittransparency in inplenmentation and be accountabl e
for due effectuation of constitutional goals." It was
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directed that the reservation and carry forward rule should
be inmplemented in true spirit. It is settled legal principle
that when bureaucracy has power coupled with a duty to
i mpl ement the |aw anda constitutional goals,State should
be envi sagedas Canal through which the fruits of
constitutional principles, philosophy and the backed-up | aw
may flow, releasing itsenergy for the benefit of the people
rather than asa Damto holdit back or caused breach
thereofto frustrate the goals. After all, the basictask
any phil osophy of CGovernment isto figure out what the state
must do not what it would be prohibited fromdoing. Not is
it to be forgotten thatwhile tyrannical CGovernnents destroy
the freedom constitutional Governnment woul denl arge the
freedom

Many of the functions which the nbdern state undertakes
are designed to nake opportunities nore nearly equal for
everybody and to -protect weaker individuals fromthe

rapacity of the 'strong. 1In these days of fallen rectitude
and honesty inthe “performance of public duty and the
bureaucracy istoo willing tosabotage public policy and
consti tutionalphil osophy. Judi-ci ary/ Tri bunal would be

astute in the declaration of lawor in its solem judicia
review or dispensation of justice to issue directions or
mandamus against the law, constitutional comments or public
policy.In TheFlag officer Commandi ng-in-chief & Anr. vs.
Ms. MA Rajani & /Anr. [JT 1997 (4) 212], this Courtheld
that since thereservation was called for selectionin a
reserved vacancy and since candi date was avail able, resort
to dereservation of  the vacacy thereafterwas clearly
illegal. It would, therefore, be clear that the authorities
are to i mpl enentt he rule, executive/l egislative/
constitutional policy or principle in true, spirit, honestly
and sincerely to effectuate the policy; nonmandanus or
direction should be issued tode-reserve the carry forward
vacanci es reserved forappointnment ofthe Schedul ed Castes
and Tribes nordirection be given -tofill upw th genera
candi dat es.

The next question for considerationis: whether
reservation in pronotionto a_single post i's
unconstitutional beingviolative of Articles 16(1) an 14 of
the constitution? 1In Aarti RayChaudhury’'s case (supra) , a
Constitution Bench had held that reservation inpronotion to
a single post is not unconstitutional. This Court had re-
surveyed the case lawin union of India & Anr. V/ s Madhav
[JT 1996 (9) SC 320].In paragraph 10 at page 325, it has
been held that"we hold that even though there is a single
post, if the Governnent have appliedthe rule of rotation
and theroster point tothe vacancies that had arisen in the
single point post andwere sought tobe filled up by the
candi dat es bel ongi ng tothe reserved categoriesat the point
on which they were eligible to be considered, such'a rule is
not violative of Article 1691)of theConstitution ."Sane
vi ew has been reiterated in several subsequent judgments. In
Dr. Chakradhar Pasvan V/s. State of Bihar [91988) 1 SCC496]
the ratio clearly is an authority forthe propositionthat
two unequal posts carrying different scales of pay cannot be
fused togetherfor the purpose of applying the rule of
reservation inpronmotion. That case stands on entirely a
different footing but the ratio therein was msappliedto a
case of reservation to a single post without follow ng the
Constitution Bench judgnent in Aarti Ray Choudhury’ scase
(supra). Thatposition was clarified in Mdhav' scase
(supra). Thus it is settled legal position that application
of roster to single post cadreand appoi nt mentby pronotion
to carry forward postis valid and constitutional . Wth a
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view to give adequaterepresentation in public service to
reserved category candidates, the opportunity given tothem
is not violative of Articles 14 and 16(1) of the
constitution .In R K Sabharwal & Ors. v. State of Punjab
& Ors.[(1995)2 SCc 745], it was held that pronotions in
accordance withroster are valid and constitutional. Even in
Indira Sawhney’s case this Court hadreiterated theview
that reservation for the Dalits and Tribes isas a a class
but notas individuals and, therefore, such a reservation is
not violative of Article 14 or 16(1) ofthe constitution. In
The Ahnedabad St. Xaviers College Society & Anr. V/s. State
of Gujarat & Anr. [(1975) 1 SCR173], anine-judge Bench had
hel d that the fundanmentalrightsshould be broadly
interpreted toenable the 'citizen to enjoy them Sanevi ew
was reiteratedin Dr.PradeepJain &0Os. V/s. Union of
India & Ors. [(1984) <3 SCC 654], Marri Chandra Sekhar Rao
V/s. Dean, Seth G'S. Medical College& Ors.[(1990)3 SCC
130]; and Ashok KumarCGupta & Anr. V/s. State of UP. &
Os. [1997 (3) SCALE 289]. In Union of India & Os. vs.Brij
Lal Thakur ~[JT1997 (4) 195], this court follow ng Madhav's
case has held that reservation provided to single post on
the basis of rule of rotationis not unconstitutional. The
Hi gh Court, therefore,is clearly in error inholdingthat
reservation inpronotion to a single post . and application
of carry forward rule and of roster is unconstitutional

The appeal is accordinglyall owed. The judgment of the
Di vi si on Benchand ofthe | earned single Judge stand set
aside. No Costs.




