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PETI TI ONER
B. V. RADHA KRI SHNA

Vs.

RESPONDENT:
SPONGE | RON | NDI A LTD.

DATE OF JUDGVENT: 04/ 03/ 1997

BENCH
al, K VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. VENKATASWAM , J.

Leave granted

Heard |earned counsel for the parties.. The short
guestion that arises for out- consideration  is whether the
Hi gh Court was justified in-interfering wththe award by
reduci ng the anmount for he work done as well as allow ng the
interest only fromthe date of the notice denmanding the
anmount .

The appel | ant contractor- undert ook the work of
transportation of waste and finished products wthin the
pl an of the respondent conpany conmencing from 16.4.1982 to
31.3.1983. The agreenent in respect of that contract was
executed by both the parties on_ 8.6.1982. “As certain
di sputes arose bet ween the parties in respect of
transportation work the appellant issued notices to the
respondent calling upon them to settle the bills and claim
raised by him As the respondent failed to settle the bills,
the appellant nmoved the City CGvil Court Hyderabad under
Section 20 of the Arbitration Act (hereinafter referred to
as "the Act") for appointrment of the Sole Arbitrator to
adj udi cate upon the di spute between the parties. M. Justice
K. Punnayya (retired judge of the H gh Court of Andhra
Pradesh) was appointed as Sole Arbitrator by order ~ dated
dated 31.10.1985. The learned Arbitrator by the award dated
1.8.1986, after giving opportunity to both the  parties,
deternmined the anount of Rs. 5,29,864.55 as payable by the
respondent Conpany to the appellant. In addition to that the
Arbitrator also awarded interest of the rate of 18 per cent
per annum on the said amobunt from1.4.1983 till the date of
award bei ng nade the rule of Court.

The appellant noved the City Cvil Court, Hyderabad by
filling OS. No.1027 of 1986 for making the award of the
Arbitrator as rule of the Court and also prayed for the
grant of interest at the rate of 21 per cent per annum from
the date of decree till the date of realisation of the
amount. The respondent conpany, on the other hand, filed
O P. No 349/86 challenging the award. The learned judge Cty
Cvil Court by a common judgnent dated 30.8.1988 decreed the
suit filed by the appellant for making the award as rul e of
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the Court by awarding 20%interest fromthe date of decree
till the date of realisation of the amount of dism ssed the
O P. filed by the respondent challenging the award.

Aggrieved by the common judgnent and order of the City
Cvil Court, the respondent Company noved the Hi gh Court in
CMA No. 1277/88 and C. R P.No. 3695/88 against OP. No.
349/86 and O S. No.1027/86 respectively.

The Division Bench the H gh Court, by a comon judgnent
dated 29.9.1995, partly allowed the appeal as well as the
Revi si on Petition by reducing the anbunt from5, 29, 864.55 to
Rs. 1,72,347/- and interest 18% from 14.6.1984 instead of
from1.4.1983. The appellant 1is aggrieved by the said
j udgrment of the Hi gh Court.

M. K. Madhava Reddy. | earned Senior Counsel appearing
for the appellant subnmitted that the H gh Court exceeded its
jurisdiction in interferingwith the well considered award
of the arbitrator by examining the matter as a regular
appel l ate court. Learned counsel also invited out attention
to the di'scussion made by the Arbitrator as well as by the
H gh Court ~regarding the relevant clause in the agreenent
and in particular to the expression one ’'One Kilonetre
lead”. W find fromthe Award that the Arbitrator has taken
into account the oral evidence of both the parties and al so
the docunentary evidence placed before him to come to the
conclusion that the version of the respondent conpany ’'one
Kilometre |ead’” means 'one Kilonetre by one side’ in not
correct by way of understanding it.

This finding ‘of the Arbitrator was upset by the Hi gh
Court by going into the question as if sitting a appeal to
render a contrary view. this, ~according to the |earned
counsel, is not the jurisdiction of the H gh Court as this
is not an error apparent on the face  of the record. He
further argued that it is settled law that the Court while
exerci sing power wunder Section 30 of the Arbitration Act
cannot re-appreciate all the materials on the record for the
purpose of recording a finding whether in the facts and
circunstances of a particular case the award in /question
could have been made. |n support  of this contention he
pl aced reliance on H ndustan Construction Conpany Ltd. Vs.
CGovernor of Orissa and Others (1995) 3 SCC 8.

The | earned counsel for the respondent however
strenously argued supporting the judgment of the H gh Court.
According to him the Hgh Court has placed a correct
interpretation on the clause in the agreenent in question by
referring to various dictionary and ot her technical neaning
to be given to the word ’'lead occuring in the clause. He
al so submitted that the H gh Court has explained the ora
evidence of RW 5 and therefore, the view taken by the Hi gh
Court Should be accepted in preference to the view taken by
the Arbitrator.

W are afraid we cannot accept the contention of the
| ear ned counsel appearing for the respondent Conpany. W are
of the view of that the | earned counsel for the appellant is
right in contending that the H gh Court exceeded its
jurisdiction under Section 30 of the Arbitration Act by
dealing with the issue as an appellate court. Regarding the
issue in question, the Arbitrator has observed as follows : -

"The next poi nt that requires

consideration is whether RW- 1's

contention that one kilonetre |ead

mentioned in EXx. R1 neans one

kil ometre by one side but not to

and fro as contended by t he

claimant, is acceptable?

R W1 asserts in his evidence
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that in all transport contracts it
woul d be nentioned only as |ead
whi ch mean by one side... In fact
R W 1's version t hat "one
kilometre lead nmeans one Kilonetre
by one side" is contradicted by
their owmn witness RW-5, to whoma
part of P.W-1's present contract
was given under the work order
Ex. R-8 dated 14.3.1983. R W -5
deposed that one Kilonmetre |ead
includes to and fro. He further
clarified that though the word
"l ead" does not mention the word to
and fro", it is nmeant or understood
as to and fro. "R W-5"s evidence
that the lead of 1 k.m areans one
kilometre to and fro. falsifies
R W-1 s version in this regard
P.W-1"s evidence on this aspect is
that - in the case of interna
transport the word 'lead” only is
nmentioned and it would nean to and
fro. If the lead is only one side,
t he t ender notice woul d
specifically mention as "one side".
In support of ' his <contention he
relied upon Ex.C-2 the Tender
Notice issued by the Si'ngarani
Col laries Co. Ltd. Bellanmpally,
dated 5.11.1985 published in the
I ndi an Express. Hyderabad edition
dated 19.11.1985. Under Ex. GC2
Sealed Tenders are invited from
reputed transport contractors for
transport of coal is self dunping
lorried at the follow ng place
"One Wy distance Approx. quantity
in KM’s(Approx.) in tonnes
by/ nmont h

SRP 2A to 9, 000
RAP-1 CSP

It is therefore, clear that
Ex.C-2 which relates to transport
contract specifically nentions as

"one way di st ance", Ex. C2
clarifies that as the lead is for
one si de, it is nment i oned

specifically as "one way di stance".
RW-1 was confronted wth
Ex.C-2 in the Cross-exam nation and
he admtted that Ex. C2 relates to
the transport contract.
R W-1, of course, says that
Ex.C-2 relates to that Conpany

(Singarani Collories). It is true
that Ex. C2 relates to Singaran

Col l eri es, but it is al so
CGover nirent Conpany. All t he

CGover nent comnpani es have to foll ow
the sane rules pertaining to the
transport contracts. Even R W-1
stated in his evidence that in al

the transport contracts it would be
mentioned as lead only and would
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not be nentioned as one way | ead.

But Ex. C2 proves that the view

expressed by RW-1 is not correct.

Since RW-5 who is t he
wi tness of the respondent-conpany
and who transported and dunped
22,000 MTs. of material from out
of P.W 1's contract, unequivocally
stated that one kilonmetre |ead
mentioned in tender notice is meant
and wunderstood as one kilonetre
lead to and fro and since Ex. C2
al so specifically nentions as one
side |ead P.W-1's version is
accept ed and R'W-1"s version
cannot be accepted.

From may -~ above di scussi on,
hol'd that the claimnt transported
10.195.80 M Ts. of material wthin
one kilometre lead to and fro. as
contended by the claimant  but not
the entire material of  47,463.29
M Ts. as cont ended by t he
respondent Conpany."

As agai nst the above discussion and conclusion of the
Arbitrator, The high Court on the sane issue observed as
follow : -

"....(T)he learned Arbitrator did

not di scuss the neaning of the term

"l ead’ used in ordi nary or

engi neering parlance. He relied on

two factors, nanely, the tender

noti ce of another Company (Ex.C 2)

and the so-called adm ssion off RW

-5 which we shall refer to later.

VWat is inportant is to-find
out whether the world 'lead nmeans
the di stance covered fromthe point
of origin to the poi nt of
destination only, or the return
enpty trip formthe destination to
the point of origin should also be
taken into consi deration. If a
di stance of say, 4 Kns was to be
covered by way of 'lead whether it
woul d mean that a distance of only
2 Km fromthe point of woriginto
the point of destination would be
taken into account or whether the
return trip of 2 Kmalso would be
i ncluded within the neaning of the
word 'lead”. We have no doubt in
our mnd that, that is not the
meani ng which could be attributed
to the word 'lead’. 'Lead  neans
and for all practical purposes it
is only the one way distance to be
covered fromthe point of originto
the point of destination unless
ot herw se specified."

"The conci se Oxford
Dictionary. 1990 Edition, spells
out different contexts. As far as
the present context is concerned
the meanings of the word 'lead is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

stated to be as foll ows
"Bring to a certain position
or destination”

In Oxford Uni ver sal Di ctionary
(I'l'lustrated) the meaning of the
word ' lead under the sub-head

"Engineering is given as foll ows"
"The di stance to which ballet, coal
soil etc. is to be conveyed to its
estination."

This meaning attributed to the
wor d "l ead’ in the Oxford
Dictionary nmakes it abundant |y
clear that only one way distance
fromthe point of ~ origin to the
poi nt of destination is to be taken
i nto account.

The Hi gh Court further observed

"We are _also of the view that
tit ‘admts of one and only neani ng
and t he Arbitrator, on a
consi deration of irrelevant factor,
nanely, tender notice of Singaran
Colleries and going by a non-

exi st ent adm ssion of R W-5
understood the word ’'lead” in a
sense contrary to its plai n

meaning. Wthout any factual ~or

| egal basis and, therefore, there

is an error of law apparent on the

face of the award. The construction

of a material portion of docunent

is a question of law, but —not

nerely one of fact. There is no

basis at all for the Arbitrator’s

conclusion and the legal error is

theref ore apparent.

The disposal of the natter by the High Court in the
manner shown aboye does not cone within the ambit of section
30 of the Arbitration Act. This Court, tine-and again, has
poi nted out the scope and anmbit of section 30 of the Act. In
State of Rajasthan vs Puri Construction Co. Ltd. and Anot her
(1994) 6 SCC 485 after referring to decisions of this Court
as well as English cases. The Court observed as foll ows:

"On the scope and anbit of the

power of interference by the court

with an award nmade by an arbitrator

in a valid reference to

arbitration, vari ous deci si ons

have been nade fromtine to tinme by

Law Courts of India including this

court and al so by the Privy Counci

and the English Courts. Both the

parties have referred to such

decisions in support of their

respective contentions. The factua

contentions of t he respective

parties are pr oposed to be

scrutinised and then the facts are

proposed to be tested wthin the

conspectus of judicial decisions

governi ng the issues invol ved.

This Court again observed in paras 26-28 as follows : -

"The arbitrator is the fina

arbiter fr the disputes between the
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parties and it is not open to
chal l enge the award on the ground
that the arbitrator has drawn his
own conclusion or has failed to
appreciate the facts. In Sudarsan
Trading Co. Vs. Govt. of Kerala it
has been held by this Court that
there is a distinction between
disputed as to the jurisdiction of
the arbitrator and the disputes as
toin what way that jurisdiction
shoul d be exercised. There nmay be
conflict as to the power of the
arbitrator to grant' a particular
renedy. One has to deternine the
di stinction between an error wthin
the jurisdiction and an error in
excess of _the jurisdiction. Court
cannot substitute its own
eval'uation of the conclusion of |aw
or fact to come to the conclusion
that the arbitrator had acted
contrary to the bargain between the
parties. (exphasis ~supplied) Were
a particular /anount was liable to
be paid is a decision within the
conpetency of the arbitrator. By
purporting to construe the contract
the court cannot take upon itself
the burden of saying that this was
contrary to the only correct view,
the award cannot be exam ned by the
court. Were the reasons have been
given by the arbitrator in making
the award the court cannot examne
the reasonabl eness of “the own
forum the deciding forum nust be
conceded the power of appraisenent
of evidence. The arbitrator is the
sol e judge of the quality as well
as the quantity of evidence and it
will not be for the court to take
upon itself the takes of being a
judge on the evidence before the
arbitrator.

I n Muni ci pal Corporation India
vs. Jagan Nath Ashok Kumar, it has
been held by this Court that
apprai senent of evidence by the
arbitrator is ordinarily never a
matter which the court questions

and considers. It nmay be possible
that on the same evidence the court
may arrive at a di fferent

conclusion that the one arrived at
by the arbitrator but that by
itself is not ground for setting
aside the award. It has also been
held in the said decision that it
is difficult to give and exact

definition of t he war d
"reasonable’. Reason varies inits
concl usi ons accordi ng to the

i di osyncrasies of the individua
and the time and circunstances in
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whi ch he thinks. In cases not
covered by authority the verdi ct
of jury or the decision of a judge
sitting as a jury usual |y
deternmines what is ’'reasonable’ in
each particular case. The word
reasonable has in law prima facie
neani ng of reasonable in regard to
those circunstances of which the
actor, called on to act reasonably
knows or ought to know. An
arbitrator acting as a judge has to
exercise a discretion inforned by
tradition, nethodized by anal ogy,
di sci plined by system and
subordinated to the prinordia
necessity of ~orderin the socia
life. There fore, where reasons
ger mane and rel evant for the
arbitrator to hold in the nmanner he
di d, have been indicated, it cannot
be said that the reasons are
unr easonabl e.
In this case, clainms before
the arbitrators arise from the
contract between the parties. It is
well settled that if a question of
lawis referred to arbitrator and
t he arbitrator COITes to a
conclusion, it is not- open to
chal |l enge the award on -the ground
that an alternative viewof lawis
possi bl e. In this connection,
reference may be rmade to the
decisions of this Court in Alop
Parshad and Sons Ltd. vs. Union of
India and Kapoor Nilokheri ( coop
Dairy Farm Society. In Indian Q|
Corpn. Ltd. vs. Indian Carbon Ltd.,
this Court has held that the court
does notsit in appeal over the
award and review the reasons. The
Court can set aside the award only
it is apparent fromthe award that
there is no evidence to support the
conclusions or if the award is
based upon any |legal proposition
which is erroneous.™
In H ndustan Construction Co. Ltd. vs. Governor of
Orissa and other (1995) 3 SCC 8 this Court observed on the
scope of interference by the court as foll ows:-

"It is well knowmn that the Court

whil e considering t he guestion

whet her the award should be set

asi de does not exam ne the question

as and appel l ate court. Wi | e
exercising the said power. The
court cannot reappreciate all the

materials on the record for the
pur pose of recording a finding
whet her in t he facts and
circunstances of a particular case
the award in question could have
been made. Such award can be set
aside on any of t he gr ounds
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specified in Section 30 of the Act.

Bearing in mnd, the principles |aid dow by this Court
in the above aid cases. If we took into disposal of the
matter by the High Court, it would be evident that the High
Court has substituted its own view in place of the
Arbitrator’s viewas if its was dealing with an appeal. That
is exactly what is forbidden by the decisions of this Court
therefore, we have no hesitation to set aside the judgnent
of the H gh Court on this issue.

Learned counsel for the appellant also submtted that
the Hgh Court went wong in awarding interest only from
14.6. 1984 on the ground that the notice demandi ng the anpunt
was i ssued on that date only an therefore, the appellant was
not entitled to any interest prior to that date. According
to the |earned counsel. Section 3(1)(b) or the interest Act
1978 in wunequivocal terns specifies that interest would be
avail able from the date mentioned in the demand notice and
notice and w thout noticing that provision that H gh Court
has wongly given interest fromthe date of the notice.

On the question of interest. we think the |earned
counsel for the appellant is right in placing reliance on
Section 3(1)(b) of the Interest act. The appellant Conpany
had i ssued notice on 14.6:1984 demandi ng paynent of the
speci fied anpbunt and interest on the specified anbunt at the
rate of 21%per annumfrom 1.4.1983 till paynent. Section
3(1)(b) of the Interest Act. 1978 reads as follow :-

"3. Power of  court to al I'ow

interest. - (1) In any proceedings

for the recovery of any .debt or

damages or in any proceeding in

which a claim for interest in

respect of any debt or danmmges

already paid is made, the Court

may, if it thinks fit, ~allow

interest to the person entitled to

the debt or damages or to the

person making such claim  as the

case may be, at a rate on exceedi ng

the current rate of interest, for

the whole or part of the follow ng

period, that is to say,----

a) ...

(b) If the proceedi ngs do not

relate to any such debt, then, from

date nmentioned in this regard in a

witten notice given by the person

entitled or the person naking the

claimto the person Iliable that
interest will be clained, to the
dat e of institution of t he

proceedi ngs :

In view of this, the | earned counsel appearing for the
respondent conpany could not support the order of the High
Court in awarding interest fromthe date of notice, nanely,
14.6.1984 and not fromthe date nentioned in the notice viz.
1.4.1983.

In the result, we set aside the judgment of the Hi gh
Court had restore the Award of the Arbitrator. therefore
will be no order to costs.




