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ACT:
Indian Income-tax ~Act,, (11 of 1922), s. 34 and Indian
I ncome-tax Amendnent Act, 1953, s. 31-Scope of.

HEADNOTE

The assessee was a Hindu undivided famly. ~The incone-tax
Oficer determined the total inconme, of the assessee at a
certain figure. Fol | owi ng denoneti zation of hi gh
denomi nation notes the assessed encashed notes of the value
of Rs. 19,000 and each of five nenbers-of the fanmly en-
cashed certain notes, the total encashed by all the five
menbers being Rs. 1,10,000. The Income-tax O ficer reopened
the assessnments under s. 34 of the Inconme-tax Act, 1922 (as
anended in 1948 and namde applicable by reason of s. 31 of
the Income-tax Anendnment Act, 1953) and conpleted the
reassessnent on January 31,,1955. He included Rs. 19,000 in
the total inconme of the famly and the ’amunts which bad
been separately encashed by the five nmenbers were included
in the reassessnents of their respective individual incones.
on February 2, 1955, he issued another notice under s. 34
and after bearing the assessee, included the sum of Rs.
1,10,000 in the total incone of the famly.

On the, question, whether the second notice was conpetent.
HELD : Under s. 34, as it stood at the relevant time, . what
the Income-tax Oficer has to seeis if by reason of
om ssion or failure on the part of the assessee to disclose
fully and truly all nmaterial facts necessary - for his
assessment there had been escapenent of incone. From the
primary facts disclosed by the assessee or discovered by the
authority, the authority has to draw inferences as regards
other facts and ultinately draw the proper |egal inferences.
In the present case, the primary facts were wthin the
know edge of the Incone-tax Officer at the tine when be
conpl eted the first reassessment. Wen he was in possession
of all facts and proceeded to nake the reassessment by
including the, anount in the individual accounts of the
menbers of the famly, the escapenment has occurred by
reason, of the failure of the officer to include the tota
sum in the assessment of the famly. He could not
therefore, a few days later, nerely changed his opinion and
i ssue the second notice under s. 34 to the famly. [286 F-
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H, 287 A-C
Majority opinion in Calcutta Co. Ltd. v. income-tax Oficer
Conpanies District | Calcutta & Anr. 41 |1.T.R 191
fol | owed.,

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 2273 of
1966.
Appeal fromthe judgnent and order dated February 12, 1964
of the Calcutta Hi gh Court in Income-tax Reference No. 84 of
1960.
S. C Mnchanda, R N Sachthey and B. D. Sharma, for the
appel | ant s.
284
A . K Sen and D. N Mikherjee, for the respondent No. 2.
The Judgnent of the Court was delivered by
Grover, J.-This is an appeal by certificate froma judgnent
of the Calcutta High Court in an |Inconme tax Reference.
The assessee during the material tine was a H ndu Undi vi ded
Fam ly consisting of the six menbers. In the origina
assessnment for the ~assessment year 1946-47 the year of
account being from April 14, 1945 to April 13, 1946, the
Income tax Oficer determned the total incone of the
assessee at Rs. 35,741 accruing fromthe busi ness and ot her
sources such, as sal e proceeds of forest produce, fisheries
etc. Followi ng denpnetization of H gh Denomi nation Notes in
January 1946 the assessee encashed such notes of the value
of Rs. 19,000. The five nmenbers of the famly named bel ow
al so encashed notes of the value, shown against  each of
them the total value of the notes so encashed being Rs.
1, 10, 000
Hem Chandra Kar Rs. 26, 000/ -
Jatindra Nath Kar Rs. 24, 000/ -
At ul Chandra Kar Rs. 23, 000/ -
Nar endra Nat h Kar Rs. 21, 000/ -

5. Bishnuram Kar Rs.. 16, 000/ -
The Income tax Oficer reopened the assessnments of the Hindu
Undi vided Fami |y and of the five menmbers for the assessnent
year 1946-47. He included Rs. 19,000 in the total incone of
the famly and the anpbunts which had been separately

PwnNE

encashed by the five nenbers were included in t he
reassessnents of their respective individual incone. Thi s
reassessnent was conpleted on January 31, 1955. Two~ days
later i.e. February 2, 1955 the income tax  Oficer issued

anot her notice under s. 34 of the Incone tax Act 1922 to the
famly seeking to include in the income of the famly. the
amount of the Hi gh Denom nation notes of the total value of
Rs. 1,10,000 which had been encashed separately by the five
nmenbers. On behal f of the assessee it was explained that
each of the five menbers was in receipt of the pocket
al  owance varying fromRs. 100 to Rs. 150 per nonth and al so
received cash and jewellery as gifts from his relations;
therefore the anbunts encashed by such nmenbers bel onged to
themindividually. The Inconme tax Oficer was not satisfied
with the explanation. He included the sumof Rs., 1,10,000
in the total income of the famly. The Appellate Assistant
Conmi ssi oner, on appeal’, held that the second notice under
S. 34 issued to the famly on February 2, 1955 was
i ncompetent. He annulled the reassessnment namde pursuant
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thereto. The Appellate Tribunal, however, held on appeal by
the department that the notice issued under s. 34 was valid.
The Tribunal called for a report from the Appel | ate
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Assi stant Comm ssioner on nerits. In his report the
Assi stant Conmm ssioner agreed wth the view of the |ncone
tax O ficer. The Tribunal was finally satisfied that the
amounts of the H gh Denomi nation notes which. had been
encashed in the name of the five nenber’s individually
bel onged to the H ndu Undivided Famly. The follow ng
questions of law were referred by the Tribunal for the
deci sion of the Hi gh Court
(1) "Whether, on the facts and, in the
circunst ances of the case, the assessnment nade
upon the assessee H ndu Undivided famly
pursuant to a notice under section 34 of the
Indian Inconme-tax Act issued on the 2nd
February, 1955 was in accordance with | aw.
(2) Whet her on the facts and in the
circunstances of the case, the sum of Rs.
1, 10,000 was rightly i ncl uded in t he
assessnment of the H ndu Undivided fam|ly".
The High Court held that the second notice issued under s.
34 of the  Act on February 2, 1955 could not have been
i ssued, by the Income tax Oficer to the H ndu Undivided
Fami | y. It was found that when the first reassessnent was
made the primary facts necessary for reassessnent of the
famly were in the possession of the Income tax Oficer
These facts cane into possession not by virtue of disclosure
nmade by the family but were discovered by him otherw se. At
the time of the first reopening of the assessnent of the
H ndu Undivided Fanmily and of the individual  nenbers the
guestion of assessnent of the entire anmpunt represented by
the H gh Denom nation Notes was under direct consideration
It was open to the Incone tax Officer to assess the whole
amount of Rs. 19,000 and Rs. 1,10,000 in the hands " of the
H ndu Undivided Fanmily at that stage. The escapenent, if
any, therefore took place by reason of the failure 'of the
Income tax OFficer to assess thefamly with respect to the
sum of Rs. 1,110,000 when he was in-full possession  of al
the material facts. The answer to the first question was
given by the High Court, in the (negative. 'On the second
guestion it was considered that the answer would be ‘nerely
academic but in spite of this the Hi gh Court proceeded to
express, its agreement with the finding of the Tribunal _on
the point.
Section 34 of the Act has been 'anended fromtime to tine:
In the present case this section, as anended in 1948, would
be applicable by reason of s. 31 of the Incone tax Anendnent

Act  1953. We are concerned with s. 34(1) (a). If the
present case
286

could be brought under that provision the second notice
which was issued in February 1955 would not be barred by
time. But if action ,could not be taken wunder “it  there
could be do manner of doubt that the notices which were
i ssued and the reassessnent which was , nade woul d be ' beyond
the period prescribed. Section 34 (1) (a) is in the
following terns
"I ncome escapi ng assessnent.-(4) if
(a) the Income tax Oficer has reason to
believe that ’'by reason of the omission or
failure on the part of an assessee to maker a
return of his income under section 22 for an
"year of to disclose fully and truly al
material facts necessary for his assessnent
for that vyear, ;inconme, profits or gains
chargeabl e to i ncone-tax have escaped assess-
ment for that year, or have been under-
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assessed, or assessed at too lowa rate, or
have been nade the subject of excessive relief
under t he Act, or excessi ve | oss or
depreci ation all owance has been conmputed or"
VWhat has to be seen is whether the Income tax Oficer could
have reason to believe that by reason of conm ssioner or
failure on the part of the assessee to disclose fully and
truly all material facts ,necessary for his assessnent there
had been escapenent of in-come ? The H gh Court rightly
relied on the observations in the nmgjority judgnent in
Cal cutta Di scount Co. Ltd. v. Income tax O ficer, Comnpanies
District 1 Calcutta & Another(1l) that in every assessnent

proceeding the assessing ’',authority will, for the purpose
of conmputing or determ ning the proper tax, require to know
all the facts which help himin coming to the correct
concl usi on. From the primary facts in his possession

whet her on disclosure by the assessee or discovered by him
on the basis of facts disclosed or otherw se the assessing
authority has to draw inferences as regards certain other
facts and ultimately fromthe primary facts and the further
facts inferred fromthemthe authority has to drawthe
proper |legal inferences.” Therefore, the duty of disclosing
all ,the primary facts lies’ on the assessee. The prinary
facts were adm ttedly within the know edge of the Incone tax
Oficer at the tine when he conpleted the first reassessnent
under S. 34. This is clear fromthe order of the Appellate
Assistant Conmi ssioner to whom the Income tax Oficer
reported that in the course of reassessment under s. 34 in
respect of individual nmenbers it became apparent that "they
acted as nerely nane lenders of the "H ndu Undivided Famly
and that the total, sumof Rs. 1,10,000 encashed by them
actual ly belonged to the H ndu Undi vi ded

(1) 41 1.T.R 191.
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Fam | y". When the Incone tax Officer was in possession of
all these facts and he proceeded to nmake the reassessnent of
the individual menbers by including the anmounts in /question
in their individual accounts he could not a few days /|ater
nerely change his opinion and issue the notices under s. 34
to the H ndu Undivided Famly. |In this situation it could
hardly be said that the requirenents of s., 34(1) (a) were
satisfied. The escapenent had taken place by reason of the
failure of the Income tax Oficer to include the sumof Rs:
1,10,000 in the assessnment of the H ndu Undivided Famly
when he was in full possession of all the necessary and
material facts. We have no doubt that the H gh Court
ret ur ned the correct answer to the first guesti on.
Evidently the second question need not be answered as it
beconmes purely academ ¢ when answer to the first question is
in favour of the assessee.

The appeal fails and it is disnmissed with costs.

V.P.S. Appeal dism ssed
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