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PETI TI ONER
THE STATE OF UTTAR PRADESHAND OTHERS

Vs.

RESPONDENT:
H. H MAHARAJA BRI JENDRA SI NGH

DATE OF JUDGVENT:
26/ 08/ 1960

BENCH

KAPUR, J. L.

BENCH

KAPUR, J. L.

DAS, S K

SUBBARAO, K.

H DAYATULLAH, M
AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON
1961 AR 14 1961 SCR (1) 363
Cl TATOR | NFO :
RF 1972 SC 425 (20)
R 1984 SC1178 (13,15, 16)
ACT:

Land Acquisition-Statute contravening Provisions of Govern-
ment of India Act-Subsequent inclusion in Ninth Schedule of
Constitution-Constitutionality of--U P.~ Land Acquisition
(Rehabilitation of Refugees) Act, 1948 (U. P. . XXVl of
1948), s. 1l1-Constitution India, Art. 31-B and Ni nt h
Schedul e- Constitution (Fourth Amendnent) Act, 1955, s. 5.

HEADNOTE:

The property of the respondent was acquired under the U P
Land Acquisition (Rehabilitation of Refugees) Act, 1948.
The respondent chall enged the constitutionality of the Act
by way of a wit petition and though the H gh Court
di smssed the petition it held that the two provisos to s.11
of the Act were invalid as they offended S. 299(2)  of the
CGovernment of India Act. Subsequently +the Constitution
(Fourth Amendment) Act, 1955, included the U P. Act'in the
Ni nth Schedule as item NO 15. The appel |l ant contended t hat
the inclusion of the Act in the Ninth Schedul e protected it
under Art. 31-B of the Constitution fromany chall enge under
s. 299(2) of the Government of India Act.

Hel d, that the U P. Act could not be assailed on the ground
of unconstitutionality based on a contravention of S. 299 of
the Governnent of India Act. The provisions of the Act
havi ng been specifically saved by Art. 31-B read wth the
Ni nth Schedul e, the Act could not be deened to be void or to
ever have becone void on the ground of its havi ng
contravened the provisions of the Government of India Act.
Dhi rubha Devisingh Gohil v. The State of Bonbay, [1955] 1
S.CR 691, relied on.

Saghir Ahmad v. The State of U. P., [1955] 1 S.C.R 707, not
appl i cabl e.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: GCivil Appeal No. 131 of 1956.
Appeal fromthe judgnent and decree dated February 4, 1954,
of the Allahabad H gh Court in Cvil Msc. Wit No. 7976 of
1951.
H. N. Sanyal, Additional Solicitor-General of India and C.
P. Lal, for the appellants.

363
V. M Limaye, Ms. E. Udayaratnamand S. S. Shukla, for
the respondent.
1960. August 26. The Judgnment of the Court was delivered
by
KAPUR J.-This is an appeal against the judgment and order of
the High Court of Allahabad on a certificate granted under
Arts. 132 and 133(1)(c)  of, the Consti tution. The
respondent herein was the petitioner in the Hgh Court in
one of the petitions whichwere filed in that Court covering
t he guestion which has been raised before us. The
appel | ants before us were the respondents in the H gh Court.
The respondent was the Ruler of the State of Bharatpur, now
a part. ‘of 'Rajasthan, and is the owner of the property in
di spute known -as ' Kot hi KandhariJadi'd” in Agra. On January
28, 1950, the Agra |Inprovenent Trust-hereinafter called the
Trust passed a resolution under s. 5 of the U P. Land Acqui -
sition (Rehabilitation of Refugees) Act, 1948, (U P. XXVI of
1948) - hereinafter called the Act-for the acquisition of the
property in dispute and expressed its wi'llingness to act as
" builder " within the neaning of the provisions of the Act.
The Government declared the Trust as the " builder " on My
6, 1950, and an agreenent was entered into on November 6,
1950, in terms of the Act, which was published on January 6,
1951. The Trust deposited a sumof Its. 57,800 being the
estimated cost of the acquisition on February 27, 1951, and
a notification under s. 7 of the Act was published in the
U P. Gazette on July 21, 1951. By sub-s.: (2) of s. 7, upon
the publication of the notification, the |and acquired was
to vest absolutely in the State. After the respondent was
served with a notice calling upon himto appear before the
Conpensation O ficer at Agra, he filed certain objections
chall enging the propriety of the acquisition and the vires
of the Act. It was also alleged that the Collector, without
deciding the matter, proceeded to take possession. The
respondent, thereupon, filed a petition under Art. 226 of
the Constitution in the
47
364
Al l ahabad High Court for a wit prohibiting the appellants
from acquiring his land or interfering with his rights.
This petition was dism ssed by the H gh Court on! February 2,
1954, But certain findings were given to which the
appel l ants have taken objection. In its judgnent the H gh
Court observed : -
" In these petitions the prayer is that the Court 'may be
pl eased to grant a wit, direction or other suitable order
prohi biting the State GCGovernment from acquiring the

petitioners’ land or interfering with their rights in any
ot her manner, and to grant such other suitable relief as the
Court nmay deem fit. At the hearing, however, |earned

counsel for the petitioners stated nore Specifically that
the relief which the petitioners sought was a wit in the
nature of certiorari to quash the State CGovernment’ s
Notification wunder section 7 of the Act nmade on 11th July,
1951, or, in the alternative, the issue of a wit of
mandanus directing the Conpensation Oficer in calculating
the conpensation payable to them under the Act to disregard
the two provisos of sub-section (1) of Section 11 of the Act
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The respondent submitted in the High Court that the Act
contravened the provisions of Art. 31(2) and was not saved
by the provisions of Art. 31(5) of the Constitution and that
the Act infringed Art. 14 of the Constitution and severa
ot her contentions were also raised. The relevant provision
of the Act which requires consideration is s. 11 which runs
as follows: -

11. (1) Wenever any land is acquired under section 7 or 9
there shall be paid conmpensation the ambunt of which shal
be determined by the Conpensation Oficer, 1in accordance
with the principles set out in clauses first, second and
third of sub-section (1) and sub-section (2) of section 23
of the Land Acquisition Act, 1894:

Provided that the market value referred to in clause first
of the said sub-section shall be deenmed to be the nmarket
val ue of such land on the date of publication of the notice
under section 7 or 9, as the case may be, or on the first
day of /Septenber, 1939, whichever is |ess:

365

Provided ' further that where such | and has been held by the
owner thereof under a purchase made before the first day of
April, 1948, but after the first day of Septenber, 1939, by
a registered document, or a decree for pre-enption between
the aforesaid dates, the conpensation shall be the price
actually paid by the purchaser or the anpbunt on paynent of
which he may have acquired the land in-the decree for pre-
enption, as the case may be."

The Hi gh Court held that these two provisos were invalid and
that devoid of these offending provisos, s. 11(1) of the Act
was not invalid and consequently the order of the appellants
was a valid order and thus-the wit for certiorari was
refused.

In regard to the prayer for a wit of nmandanus, the High
Court observed: -

" Nor do we think that we should order the issue of mandamnus
directing the Compensation Oficer in determning the
conpensation payable to the petitioners to ignore the
provisos to section 11(1). W have held those provisos to
be invalid. The Conpensation Oficer, for some reason of
whi ch we are not aware, has not yet enbarked on the task of
determ ni ng the conpensation, but when he does so we assune
that he will be guided by the opinion we have expressed; we
cannot assune that he will act otherw se "

The petition was therefore disnissed but the appel lants were
ordered to pay costs. It is against this judgnent that the
appel | ants have appealed to this Court on a certificate.

No objection was taken by the respondent to the ~conpetency
of the appeal on the ground that the petition had been
dismssed and the legality of the certificate has not / been
chal | enged before us.

The only question for decision is whether the two  provi sos
to s. 11(1) of the Act are unconstitutional because of the
provisions of s. 299(2) of the Governnent of India Act,
1935. The Constitution was amended by the Constitution
(First Anendnent) Act, 1951, and Art. 31-B was inserted in
the Constitution which is as follows:

366

" Wthout prejudice to the generality of the provisions
contained in article 31A, none of the Acts and Regul ations
specified in the Ninth Schedule nor any of the provisions
thereof shall be deened to be void, or ever to have become
void, on the ground that such Act, Regulation or provision
is inconsistent with, or takes away or abridges any of the
rights conferred by, any provisions of this Part, and
notw t hst andi ng any judgment, decree or order of any court
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or tribunal to the contrary, each of the said Acts and
Regul ations shall, subject to the power of any conpetent
Legislature to repeal or anmend it, continue in force "
By s. 5 of the Constitution (Fourth Armendnent) Act of 1955,
whi ch was published on April 27, 1955, the Act was included
in the Schedule and is item15. It was argued on behal f of
the appellants that by the inclusion of the Act in the Ninth
Schedule, the ground of unconstitutionality of the Act
because of s. 299(2) of the Governnment of India Act is no
longer available to the respondent and that what was
provided as safeguard in s. 299(2) of the Governnent of
India Act has been incorporated in the Constitution and
therefore any unconstitutionality arising as a result of
contravention of s. 299(2) of the Government of India Act is
cared by Art. 31-B of the Constitution. This question was
rai sed and deci ded i n" Dhi rubha Devi singh Gohil v. The State
of Bonbay(1l). It was hel'd that.s. 299(2) of the Covernment
of India Act was in substance a fundanmental right which was
lifted bodily as it were fromthe Governnent of India Act
into Part LIl of the Constitution. Therefore the protection
under Art. 31-B against the violation of the fundanmenta
ri ghts mentioned therein nmust extend to the rights under s.
299 of the CGovernment of India Act al so. The foll ow ng
passage from that judgnent at page 695 is inportant and
applicable to the facts of the present case
" What article 31-B protects is not a nere 'contravention
of the provisions ' of Part IIl of the Constitution but an
attack on the grounds that the ~inpugned  Act is '
i nconsi stent with or takes away or
(1) [21955] 1 S.C R 691, 695.

367
abridges any of the rights conferred by any provisions of
this Part: One of the rights secured to a person by Part [1]
of the Constitution is a right that his property shall be
acquired only for public purposes and under a | aw
aut hori sing such acquisition and providing for conpensation
which is either fixed by the lawitself or regulated by
principles specified by the law That is also the very /right
whi ch was previously secured to the person under section 299
of the Governnent of India Act ".
In view of the judgnent of this Court in Dhirubha - Devisingh
Gohil’s case (1) the ground of unconstitutionality based on
the contravention of s. 299 of the Government of India Act
woul d not be available to the respondent. But it was argued
on behalf of the respondent that the anmendnent of the
Constitution which came after the decision of the Allahabad
Hi gh Court cannot validate the earlier |egislation which, at
the tinme it was passed was unconstitutional and reliance was
pl aced wupon the judgnment of this Court in Saghir Ahnmad v.
The State of U P. (2). But in the present case the
provi sions of the Act have been’ specifically saved from any
attack on their constitutionality as a consequence of Art.
31-B read with the Ninth Schedule, the effect of which is
that the Act cannot be deened to be void or ever to  have
becorme void on the ground of its being hit by the operation
of the Governnment of |ndia Act.
In the result, this appeal is allowed and that portion of
the judgnent of the High Court which declared the two
provisos of s.11(1) of the Act to be void, is set aside.

The High Court awarded costs against the appellant. That
order is also set aside. But in view of the fact that the
appeal has succeeded because of a subsequent event, i.e.,

the incorporation of the Act in the Ninth Schedul e, we order
that the parties do bear their own costs in this Court.
Appeal al | owed.
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[ 1955]
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1 SSCR 691, 695,
1 SCR 707 at PP. 727-728,




