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ACT:

HEADNOTE
JUDGVENT:
JUDGMENT
BHARUCHA. J.

These appeal s chal l enge the correctness of a judgnent
and order of the Custons, Excise & Gold (Control) Appellate
Tribunal. The Tribunal had before it the Revenue’ s appeal s
agai nst orders of the Collectors (Appeals) in the cases of a
nunber of assesses, of which the appellants were two. The
Tribunal reversed the orders of the Collectors and hel d that
the collection of special excise-duty ~on clearances on or
after 1st March, 1988, of goods which had been manufactured
prior to that date was valid.

Special excise duty is |evied under the provisions of
the Finance Acts. there was no levy for a long period of
time of special excise duty until it was |leviedwth effect
fromilst WMarch, 1978, under the provisions of Section 37 of
the Finance Act, 1978, which read thus:

"(1) In the case of goods

chargeable wth duty of excise

under the Central Excise Act as

amended from time to time, read

with any notification for the tine

being in force issued by the

Central CGovernment in relation to

the duty so chargeable there shal

be levied and collected a special

duty of excise equal to five per

cent of the ampunt so chargeabl e on

such goods.

(2) Sub-section (1) shall cease to

have effect after the 31st day of

March, 1979 except as respects

things done or onmitted to be done

bef ore such cesser ad Section 6 of

the General dauses Act, 1897 (10

of 1897) shall apply upon such

cesser as if the said sub-section

had then been [repealed] by a

Central Act.

(3) The special duty of excise

referred to in sub-section (1)
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shall be in addition to any duties
of excise chargeable on such goods
under the Central Excise Act or any
other law for the time being in
force.

(4) The provisions of the Central
Exci se Act and the rules nmmde

t her eunder, i ncl udi ng t hose
relating to refunds and exenptions
fromduties shall, as far as may

be, apply in relation to the |evy
and collection of the speci a
duties of excise ‘leviable under
this section in respect of any
goods as they apply inrelation to
the levy and collection of the
duties of excise on such goods
under that ~Act of those rules, as
the case may be."

The 'judgrment~ of this Court in the case of Collector of
Central Excise, Hyderabad vs/ Vazir Sultan Tobacco Co. Ltd.,
(83) EL.T. 3, dealt with a case where goods had been
manuf actured prior to 1st Mar ch
thereafter. The Judgnent, in paragraphs 9, 10 and 15, reads

"9. Rules 9 says that "no excisable
goods" should be renpved fromthe
pl ace of their  manufacture unti

excise duty leviable thereon has
been paid "at such place and in
such manner" as is prescribed in

these Rules. It is relevant to
notice that the Rule specifically
uses the expr essi on "exci-sabl e
goods" - and not "goods" --and for
good reason. The expr essi on

"exci sabl e goods" has been defined
in clause (d) of Section 2 to nean
"goods specified in the First
Schedul e as being subject to a duty
of excise and includes salt." The
goods renoved nust be excisable
goods first - which neans that the
goods were subject to the levy of
duty before their renmoval. Rule 9A
isto the same effect. Sub-rules
(1) to (3A) of Rule 9 A may be set
out in their entirety in view of
the reliance placed by both the
counsel upon them They read:

"(1) The rate of duty and tariff
valuation, if any, applicable to
any excisable goods shall be the
rate and valuation in force

(i) in the case of goods renoved
fromthe premses of a curer on
paynment of duty, on the date on
which the duty is assessed; and
(ii) in the case of goods renoved
from a factory or a warehouse
subject to sub-rules (2), (3) and
(3A), on the date of the actua
renoval of such goods from such
factory or warehouse.

(2) If the goods have previously

1978,

and

cl eared




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 6

been renpved from a warehouse to be
re-war ehoused, and the duty is paid
on such goods wi thout their being

r e- war ehoused, t he rate and
val uati on, i f any, appl i cabl e
thereto shall be the rate and

valuation, if any, in force on the
date on which duty is paidor, if
the duty is paid t hrough an
account-current maintained with the
Col l ector under rule 9, on the date
on which an application in the
proper form is delivered to the
of ficer-in-charge of the warehouse
fromwhich the goods were renoved.
(3) Were any  person.. who has
renoved excisale goods for export
in bond fails to export or to
furni'sh proof of such export to the
sati'sfaction of the Collector or
di verts t he goods f or hone
consunption, the rate - of duty
| eviable and the tariff valuation,
if any, in respect of such goods
shall be the/rate and valuation in
force on the date on which the duty
is paid.

(3A) Where duty becomes chargeabl e
on any material or conponent parts
in respect of which credit of duty
had been allowed under rule 56A,
the rate of duty |Ileviable and the
tariff wvaluation, i f any, in
respect of such mat eri al or
conponent parts shall be the rate
and valuation in force on the date
on which the duty is paid."
According to sub-rule (1) of Rule
9A, the rate of duty [apart  from
tariff valuation] applicable to any
"exci sabl e goods" shall be the rate
in force on the date of actua
renoval of such goods from the
factory or the warehouse, as the
case may be. This is the genera
rue. Sub-rules (2), (3) and (3A)
provi de certain excepti ona
situations which are not relevant
for the purpose of these appeals.
It is the general rule contained in
sub-rule (1) - and in particular
claue (ii) of sub-rule (1) - that
is relevant here. In other words,

the rate of duty as well as the
val uation of goods shall be the
rate and the valuation as on the
date of actual 'rermoval". This rule

too opens with the expression
"exci sabl e goods".

10. Sri Vellapally contended that
if the above interpretation is
adopted, it nay | ead to an
enigmatic situation. He explains
hi s apprehension thus: the specia
excise duty is levied only for the
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period March 1, 1978 to February
28, 1979. Take a case, where the
goods are manufactured on or before
February 28, 1979 are renmpved on or
after March 1, 1979, what woul d be
the rate of duty [and which would
be relevant date for valuation
pur poses]; the assesse nmay say that
on the date of renoval, neither the
levy is in force nor are Rules 9
and 9A and, hence, he need not pay
any special excise duty on such
goods. W do not 'see any wvalid
basis for this apprehension. In the
situation cont enpl at ed by Sr
Vel | apal |y, the date of renmoval has
to be taken as February 28, 1979.
It cannot be otherwise. If Rules 9
and 9A are held inapplicable, it
woul'd “logically follow that  the
nonent the goods are manufactured,
the levy becomes payable and, in
the circumnmstances, the | ast date of
| evy can reasonably be taken to be
the date of rermoval. O course, an
absurd consequence would followif
it is held that in the above
situation, no' special excise duty
is payable if the renpval is on or
after March 1, 1979 if the renova
is on or after March 1, -1979. Such
an absurd consequence coul d not be
presuned to have been intended by
the Parliament.

15. Before we conclude, it s
necessary to notice a few facts
havi ng a bearing upon the relief to
be granted in these matters. The
speci al excise duty was bei ng
levied from 1963 wupto 1971 by
various Finance Acts passed from
time to tinme. It was discontinued
from1972 wuntil 1978 when it was
revived by the Finance Act, 1978,
Thereafter, it was being |evied
fromyear to year by annual Finance
Acts. The provi si ons of t hese

Fi nance Acts, insofar as the |evy
of speci al exci se duty is
concerned, are identical. 1In the

Fi nance Acts of 1987 and 1988,
however, the rate of special excise
duty was raised to ten per cent but
then notifications wer e i ssued
exenpting the duty on all goods in
toto. In other words, wth effect
fromMarch 1, 1986, there was, in
effect, no special excise duty
until February 28, 1988. Wth
effect from March 1, 1988, the duty
was again inposed @ 5% while
exenpting certain essentia
conmodities and ot her priority
items fromthe said i npost. W have
hel d hereinabove that the goods




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

manuf act ur ed/ produced before March

1, 1978 but cleared on or after

March 1, 1978 are not exigible to

speci al excise duty. At the sanme

time, we have also expressed the

Vi ew t hat the goods

manuf act ur ed/ produced on or before

February 28, 1979 but cl eared

thereafter would be liable to pay

the said duty at the rate and

valuation in force as on February

28, 1979................ "

For the period 1st  March, 1987, until 28th February,
1988, special excise duty had been | evied under a provision
in the Finance Act, 1987, simlar to that quoted, but during
this period, by reason of a_  notification issued under the
provisions of Rule 8 of the ~Central Excise Rules wth
si mul t aneous effect, there was K ‘a total exenption fromthe
| evy. By the Finance Act, 1988, special excise duty was al so
| evi ed; there was no exenption notification, so that it was
payabl e. The question in these appeals is whether the goods
whi ch had been manufactured prior to 28th February, 1988 and
cleared after 1st March, 1988, ("the said goods"), were
subj ect to the paynent of special excise duty.

Counsel for the ~appellants subnitted that, on the
principle of the judgnment in the case of Vazir Sultan
Tobacco Co. Ltd., the said goods  nmanufactured by the
appel l ants prior to 28th February, 1988, and cleared after
1st March, 1988, were not liableto the fresh special excise
duty levied by the Finance Act, 1988. In the subm ssion of
| earned counsel for the Revenue, they were, for Rule 9A was
appl i cabl e.

Under the terns of the Finance Acts, special ' excise
duty is so levied as to cease to have effect at the close of
the financial vyear. It is an-annual levy. It may or nmay not
be levied in the foll ow ng year

As we understood the judgnment in the case of Vazir
Sul tan Tobacco Co. Ltd., this is the view taken: The date of
manufacture is the date upon which the levy attaches to the
goods; the date of paynment is deferred to the date of
cl earance, the rate being the rate which is effective on the
date of clearance. \Were goods have been manufactured while
the levy of special excise duty is operative and have not
been cleared until the last date of that |evy, the goods
must be deened to have been renoved on that | ast date

In the instant case, therefore, the said goods nust be
deenmed to have been cleared on the | ast date of the |evy of
the special excise duty that was in force when they were
manufactured; that is to say, they nust be deened to have
been cleared on 28th February, 1988. On that day the said

goods were, by reason of the exenption notification
af orementi oned, wholly exenpt fromthe special excise duty.
The appellants were, therefore, not liable to pay any

speci al exci se duty upon the said goods.

It is not possible to accept the Revenue’'s contention
that the said goods would be liable to bear special excise
duty as levied after 1st March, 1988, for the reason that
the special excise duty that operated subsequent to 1st
March, 1988 was a new levy wunder a different statute and
distinct from that which operated during the period 1st
March, 1987 until 28th February, 1988. Rule 9A does not
operate in such circunstances.

The appeals are, accordingly, allowed and the judgnent
and order under appeal is set aside insofar as it relates to
the two appell ants.
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No order as to costs.




