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PETI TI ONER
M S APOLLO TYRES LI M TED
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BENCH

S.P. BHARUCHA, S.C. SEN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

S. P. BHARUCHA. J.

Under appeal 'is the judgrment and order of the Custons,
Exci se and Gold (Control) Appellate Tribunal, New Del hi. The
Tri bunal allowed the appeal of the Revenue setting aside the
order of Central Board of Excise & Custons and restoring the
order of the Collector of Cust ons, subject to the
nodi fi cati on or reducing the quantumof penalty.

The appellants were setting up a plant for the
manuf acture of tyres. They entered into an agreenent for the
supply of technical know how, docunentation and the |ike. On
the same day they entered into (a second agreenent which
noted that the second party to the agreenment, Ceneral Tyre
I nternational Conpany, had for nmany years been engaged and
had acquired vast experience in the manufacture of tyres as
well as the design, engineering and equi pnent of plants for
the sane. The agreenment in Articles-5 stated, so far as is
rel evant:

OPTI ONAL PROCUREMENT SERVI CES:

5.1 ATL shall have the option and right-to call for the
services of GENERAL for procurement or any one or nore itens
of equi pnent, machi nery, spares, accessories and raw
materials required for the PLANT, which ATL may elect to
purchase, and GENERAL shal |l arrange for obtaining quotations
and for rendering or all the related services, including
i nspection at the supplier’'s manufacturing site, furnishing
for such supply of all necessary docunentation, guarantees,
data and manuals relating to and customarily supplied wth,
for installing, testing, operating and maintaining such
equi prent and nachinery and the details as to the needs and
procurenent of spare parts and accessories therefor. Prior
to placing of any firmorder for purchasing any equi pnent,
machi nery, spares, accessories, or raw materials, GENERAL
shal | obtain quotations fromresponsible qualified suppliers
thereof and shal | subm t guot at i ons and GENERAL’ s
recomendations to ATL for final approval and authorization
to place such orders but no orders shall be placed by
GENERAL unl ess approved and authorised in witing by ATL.

5.2 Unless otherwi se mutual |y agreed in any gi ven
transaction, all equipment, nachinery, spares, accessories,
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and raw materials purchased by GENERAL in pursuance of
ARTICLE 5.1 for ATL, shall be purchased by GENERAL directly
in the name of ATL, and ATL shall pay for the sane including
shi ppi ng, transportation charges and insurance prem uns.

CONDI TI ONS OF PROCUREMENT SERVI CES:
5.3 GENERAL agrees to observe the following fornms in
respect of procurenent services to be rendered under this
Article:

c) For the obligations concerning

opt i onal procur enent services

referred to in this Article, ATL

agrees to pay GENERAL, in US $

three per cent (3% on the FOB

val ue of such inported equipnent,

machi nery, and/or raw materials for

whi ch GENERAL has render ed

procurenent services to ATL agai nst

ATL specific witten request.

d) The anpunt payabl e under Article

5.3 (c) shall be paid against a

quarterly consolidated invoice to

be submitted by ~ GENERAL after

having taken into accounts such

i nvoi ces of supplies wth two

copi es thereof in respect of which

di spat ches have / been conpl eted by

GENERAL and goods received _and

approved at ATL's PLANT. Thi s

paynment shall ‘be effected within
ninety (90) days from the date of
recei pt of t he consol i dat ed

i nvoi ces by ATL from GENERAL.

The appellants procured through'the instrunmentality of
CGeneral ten itens of equi pnment. The sane were cleared on the
basi c of their invoice value. Thereafter a notice was served
upon the appellants asking them to show cause why the
assessabl e value of these itens of equipnment shoul'd not be
recomputed and enhanced so as to add to the invoice val ues
thereof the procurenent charges thereof, that is to say, to
add 3% of the FOB value of each item of equipnment. The show
cause notice was confirmed. The appellants appeal to the
Central Board succeeded, and therefromthe Revenue went in
appeal to the tribunal

Par agraph-4 of the Tribunal’'s order records its reasons
for setting aside the order under appeal before it. It reads
t hus:

"On nerits, we observe that the

goods (various itens of nachinery)

but manufactured against specific

orders. (Counsel’s letter dated

20.7.79 to the Collector of Custons

and Central Excise). There is no

qguestion, therefore, of a "price at

whi ch such or |like goods are

ordinarily sold or offered for sale

for delivery at the time and place

of inportation" in terms of 5.14

(1) (d) of the Act. The Board was

clearly in error in assumng that

"there is overwhel m ng evidence

suggesting that these goods were

normal Iy available for sale in the

course of international trade." The

evidence is all to the contrary.

The assessabl e val ue cannot, in the
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circunstances be determ ned under

5.14 (1) (a). Seeing that the

i mported goods were nachi nery nade

to specification and not off the

shel f, the assessable value on the

imports could be only determned

under rule 8 of t he Cust ons

Val uation Rules and no other. That

Rul e provides for the determination

of assessabl e val ue by best

judgrment. Such a det erm nati on

cannot be arbitrary but should take

all relevant factors into account.

The conmi ssion payable or paid to

Ms General Tire is not an

irrelevant factor i'n-any such

determ nation. Nor ~is it seriously

contested that the comm ssion was

di sclosed at any stage or the

proceedi ngs before the assessnent

of the various inports to duty. W,

t herefore, find, in t he

ci rcumst ances, that the order of

the Board is not correct. It s,

therefore, set aside."

W find it difficult to appreciate the Tribunal’s
reasoning when it states that the assessable value of
machi nery nade to specifications -and not purchased off the
shel f can only be determ ned by the best judgnment method and
no other. The Tribunal, apparently failed to take notice of
the fact that this was not—a case where the invoices
produced by the appellant had been rejected or, indeed, the
agreenment aforenentioned. It was the case of the Revenue
that to the value nentioned in those invoice 3% should be
added by reason of the terns of the agreenent. A best
j udgrment assessnent, therefore, was not called for and had
not been made.

Now, the agreenent provides that the appellant shal
have the option and right to call. for the services of
CGeneral for the procurerment of itens of equiprment required
for the tyre plant and for rendering services related
thereto. It provides that in the case of itens of equi pnment
which the appellants call upon General to procure, Genera
shall obtain quotations from the appropriate suppliers and
submit such quotations, with its recommendations, to the
appel l ants for final approval, and no orders may be placed
by Ceneral unless final approval is accorded by the
appel lants. The agreenent provides that such itens of
equi pment shall be purchased directly in the nanme of the
appel l ants and he appellants’ wuld pay for the / sane,
i ncl udi ng shipping, transportation charges and “insurance
prem a. For the procurement services the appellants’ agreed
to pay GCeneral 3% of the FOB value of the itenms of
equi prent, the paynment to be made against a consolidated
i nvoice to be submtted by General

Clearly, this was an agreenent by which General was
appoi nted the purchasing agent of the appellants in respect
of such itens of equipnment for the tyre plant that the
appel l ants opted to purchase through the agency of General
The provisions aforementioned nmeke it clear that the
appel l ants would see the quotations submitted to General by
the various suppliers and would approve the sanme. They
provide that the purchases fromthe suppliers would be made
by the appellants. They provide that what the appellants
woul d pay to General was a comm ssion or remuneration to be
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conputed on the basis of 3% of the value of each of the
itenms of equipnent. These provisions show beyond any doubt
that the value of the itens of equipnent was not enhanced
thereby. We, therefore, cannot accept the reasoning of the
Tri bunal

In the circunstances, the appeal is allowed, the order
under appeal is set aside and the order of the Central Board
of Excise and Custons is restored

There shall be no order as to costs.




