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PETI TI ONER
SHESHANK SEA FOODS PVT. LTD.

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 19/ 11/ 1996

BENCH
S. P. BHARUCHA, K. S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
BHARUCHA, J.

The principal « judgnment was delivered by a Division
Bench of the High Court of Karnataka in the case of Ms.
Kamat h Packaging Limted (G vil Appeal No. 1153/92). In the
other natters the High Court followed the ‘aforesaid
j udgrent .

Awit petition was filed by Ms. Kamath Packagi ng Ltd
before the H gh Court seeking~a wit or prohibition
restraining the Custons authorities from proceeding wth
search and seizure operations. in their premses. The wit
petition was dismssed by a learned single Judge and the
appeal therefrom by the D vision Bench. The wit petition
was filed upon the basis that the Custons authorities had no
right or authority nor did the Custons Act, 1962, enpower
themto go into questions relating to the utilization of the
raw materials that had been inported by the appell ants under
advance incences granted to themunder the Duty Exenption
Scheme. It was the case of the Custons authorities that the
raw materials had been inported by the appellants w'thout
paynment of duty by availing of the benefit of an Exenption
Notification dated 30th April, 1988 (No. 116/1988). The
terms and conditions thereof had been violated by the
appel l ants. Search and seizure operations in this ‘behalf
were, therefore, within their powers.

The said Exenption Notification was issued in-exercise
of powers conferred by Section 25(1) of the Custons Act and
one of the conditions thereof was that the nmaterials
exenpted thereunder would not "be sold, |oaned, transferred
or disposed of in any other nanner".

Learned counsel for the appellant subnitted that the
investigation by the Custonms authorities was in respect of
al l eged violations of the terns of the appellants’ advance
i cences which incorporated the terns of the said Exenption
Notification. Only the 1licensing aut hority had the
jurisdiction to investigate the alleged violations. The Duty
Exenpti on Schene under which the licences had been issued
was a code by itself and exceeded any investigation by the
Custons authorities. The bond that had been furnished by the
appel l ants pursuant to the licences al so provided for action
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by the licensing authority.

Qur Attention was drawn by learned counsel for the
appel lant in support of his aforestated subnissions to the
I nport and Export Policy, 1988-91, wherein Chapter Xl X dealt
with the Duty Exenption Scheme. Paragraph 291 stated that
the licence holder should, before ciearance of the first
consi gnnent of inport, execute a bond wth the requisite
val ue of bank guarantee or |egal undertaking, as the case

may be, with the concerned licensing authority in the
prescribed form Paragraph graph 243 read thus:
"If |icences hol der fails to

di scharge the prescri bed export

obligation wthin the permtted

time, the licensing authority shal

initiate action agai nst t he

i cence- hol der on the i nes

indicated in Chapter X X of the

Hand Book of Procedures, 1988-91.

This shall, _however, be wthout

prejudice to any other action that

may be initiated by the Custons

authorities for recovery of Custons

duty or other duties and interest

thereon under ~Section 142 of the

Custons Act, 1962."

Learned counsel / drew attention to the Hand Book of
Procedures, April | 1988 - March 1991, i ssued by the Mnistry
of Comrerce, Covernnent of |India, Chapter XX whereof also
dealt with the Duty Exenption Schene. Paragraph 374 dealt

with the consequences of a JIlicence holder failing to
di scharge the prescribed export obligation either in full or
in part. |If this happened in such circunstance ‘that "the

licensing authority 1is satisfied that the exenpt nateria
has not been sold or misutilised  for donestic production”
the action that could be taken  was set out. |In [|earned
counsel s subm ssion, these provisions of the Inport & Export
Policy and the Hand Book of Procedures showed that i's was
only the licensing authority which could investigate all eged
cases of donestic sale of exenpt material and the
jurisdiction of the Custonms authorities to do-so was ousted.

Learned counsel placed reliance upon a commruni cation to
all Collectors of Central Excise issued by the central Board
of Excise & Custons on 13th May, 1969, or the subject of
whether, in the event of the contravention of ~a post-
i mportation condition of an inport licence, it was open to
the Custonms authorities the confiscate inmported goods under
Section 111 (O of the Custons Act. The said commruni cation
stated that before Section 111 (o) could be attracted there
had "to be an exenption, subject to a condition, from a
prohi bition. Where a valid |I|icence has been issued, it is
not a case of an exenption fromthe prohibition. Therefore,
if a post inportation condition of a licence is contravened,
it cannot be said that any condition of exenption is
cont r avened.

For the reasons stated above, the Mnistry of Law have
advised that it may not be possible to take action under
Section 111 (o0) with respect to the conditions of the
licence relating to the use of goods after they are cleared
fromthe Customs charge."

Section 111 (o) is the sheet-anchor of the respondents’
case. It reads thus:

"111. Confiscation of inproperly

i mported goods. etc. - The

foll owing goods brought from a

pl ace outside India shall be liable
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to confiscation -
XXX XXX XXX

(o) any goods exenpted, subject to

any condition, from duty or any

prohibition in respect of t he

i mport thereof wunder this Act or

any other law for the tinme being in

force, in respect of which the

condition is not observed unless

t he non-observance of the condition

was sanctioned by t he pr oper

of ficer."

Section 111 (o) states that when goods are exenpted
fromCustonms duty subject to a condition and the condition
is not observed, the .goods are liable to confiscation. The
case of the respondents s that the goods inported by the
appel l ants, which ~availed of the said exenption subject to
the condition that  they would not be sold, |oaned,
transferred or disposed of in any other manner, had been
di sposed of ~ by the appellants. The Custons authorities,
therefore, clearly had the power to take action under the
provi sions of Section 111 (0).-

We do not find “in the provisions of the Inport and
Export Policy or the Hand Book of Procedures issued by the
M nistry of Comrerce, Governnment of India, anything that
even renotely suggests that the aforesaid power of the
Custons authorities had been taken away or abridged or that
an investigation into such alleged breach could be conducted
only by the [Iicensing authority. That the |Iicensing
authority is enpowered conduct ~such an investigation does
not by itself preclude the Custons authorities from doing
Sso.

The conmmunication of the Central Board of Excise and
Custonms dated 13th May, 1969, refers to the breach of the
condition of a license and suggests that it wmy not be
possible to take action wunder Section 111 (0) in respect
thereof. It 1is true that the terns or the said Exenption
Notification were nade part of the appellants’ |icences and,
in that sense, a breach of the terns of the said Exenption
Notification is also a breach of the terns of the license
entitling the licensing authority to.investigate. But the
breach is not only of the ternms of the license; it is also a
breach of the condition in the Exenption Notification upon
which the appellants obtained exenmption from paynent — of
Custonms duty and, therefore, the terns of Section 111 (0)
enabl e the Custons authorities to investigate.

For these reasons, we find no nerit in the appeals and
di smss themw th costs.




