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ACT:

Wealth Tax Act (27 of 1957), ss. 2(e) (iv) and 5(1) (vii)-
Recei pt of share fromtrust funds--Wen ’'annuity’ -Jewellery
i ntended for personal use-Wether exenpt.

HEADNOTE:

The assessee was an individual. She was entitled for her
life, to an aliquot share of the incone arising from the
funds settled on trust by three trust deeds and - 'received
payments of such share. She also possessed jewellery,
i ntended for her personal use, of the value of Rs. 80,000.
On the questions : (1) whether the paynents to the assessee
were annuities falling within the scope of-s. 2(e)(iv) of
the Wealth Tax Act, 1957, whose val ue could not be -included
in the conputation of her net wealth; and (2) whether the
val ue of the jewels was exenpt under s. 5(1) (wviii).

HELD : (1) Under the trust deeds, the assessee was not
entitled to any fixed sum of noney. Therefore, the paynents
to the assessee under the trust deeds could  not be
consi dered as annuities and hence, she was not entitled to
the benefit of s. 2(e)(iv). [824 E-F]

Ahmed G H Ariff v. Conm ssioner of Wealth Tax, Calcutta,
[1970] 2 S.C. R 19 followed Conmi ssioner of Wealth Tax  v.
Ms. Dorothy Martin, (1968) 60 |I.T.P- 586, approved.

(2) Under s. 5 there are four provisions dealing wth
jewel lery, nanely, (a) jewellery intended for’ the persona
use of the assessees. 5(1)(viii), (b) jewellery whi ch
fornms an heir looms. 5(1)(xiii),(c) jewel lery in the
possession of any ruler-s. 5(1)(xiv); and (d) jewellery in
general . 5(1)(xv). Under s. 5(1)(xv), as it stood in 1958-
59, every assessee was entitled to deduct a sum of Rs.
25,000 fromout of the value of the jewellery whether the
same was intended for personal use or not; but under s. 5
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(1) (viii) the value of all the jewellery intended for the
personal use of the assessee stands excluded in the compu-
tation of the net wealth of an assessee. Therefore, the
jewellery in the present case is exenpt under s. 5(1)(viii).
[825 D, E-G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1991 1992,
2010 and 2011 of 1968.

Appeal s fromthe judgnent and order dated Cctober 9, 1967 of
the Q@jarat H gh Court in Walth Tax Reference No. 3 of
1964.

B. Sen, S. K Aiyar and B. D. Sharma, for the appellant
(in C A Nos. 1991 and 1992 of 1968) and the respondent (in
C. As. Nos. 2010 and 2011 of 1968).

8 20

N. A. Pal khivala and I. N. Shroff, for the respondent (in

C. As. ' Nos. 1991 and 1992 of 1968) and the appellant (in
C. As. Nos. 2010 and 2011 of 1968).

The Judgnent of the Court was - delivered by

Hegde, J. These appeals by certificate under s. 29 of the
Wealth Tax Act, 1957 (to be hereinafter referred to as the
Act) arise froma reference under s. 27(1) of the Act to the
Hi gh Court of CQujarat. Therein four questions were referred
to the Hgh Court for its opinion. -, These four questions
really gave rise to two questions of law viz. . (1) whether
under the three trust deeds referred to therein the assessee
got annuities falling within the scope of s. 2(e) (iv) ? and
(2) whether the value of the jewels owned by the assessee
was exenpt under s. 5(1)(viii) in conputing the net. wealth
of the assessee ?

The assessee is an individual and the assessnment years Wwth
which we are concerned in -these appeals are 1957-58 and
195859, the correspondi ng val uati on-dates bei ng Decenber 31

1956 and Decenber 31, 1957.

By a deed of settlenent dated Septenber 7, 1945 the father
of the assessee settled certain shares of -the /Indian
Conpanies of the estimated value of Rs. 5,50,325/- upon
trust for the benefit of his two sons and his daughter, the
assessee. By anot her deed of settlenment dated October 12,
1945 he settled certain other shares upon trust for the
benefit of the assessee and her two brothers. Al the terns
of the two trust deeds relevant for our present purpose are
i denti cal . By a deed of settlenent dated Septenber 30,
1945, the nother-in-law of the assessee settled upon trust a
sum of Rs. 3,88,931/- and shares of sone |ndi an Conpani es of
the aggregate market value of Rs. 11,81,670/-. The assessee
is one of the beneficiaries named in that deed. The
assessee also possessed jewellery of the value of Rs.
80, 000/ -.

As regards the paynents to be made to the assessee under the
afore-mentioned three trust deeds, the contention of the
assessee is that under each of those deeds, she has only a
right to an "annuity’ and the ternms and conditions relating
thereto preclude the comutation of any portion thereof into
a lumpsum grant and hence in view of s. 2(e)(iv), the value
of those annuities cannot be included in the conmputation of
her net wealth. As regards the jewellery her case is that
they are articles of her personal use and therefore their
val ue cannot be taken into consideration in ascertaining her
net wealth. She contends that the value of those jewellery
is exenpt wunder s. 5(1)(viii). The Walth Tax Oficer
rejected both those contentions and assessed her after
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including in her net wealth the value of the benefits
recei vabl e by her under

821
the trust deeds in question as well as the value of the
jewellery mnus Rs. 25,000/-, deduction given under s.
5(1)(xv) as it stood at the relevant tinme.
Agai nst that order the assessee went up in appeal to the
Assi stant Appel |l ate Commi ssioner. That officer agreed with
the conclusions reached by the Walth Tax Officer and he
accordi ngly di smi ssed the appeal of t he assessee.
Thereafter the assessee appealed to the Tribunal. The
Tribunal held that the paynents to be nmade to the assessee
under the trust deed executed by her nother-in-law is an
"annuity' entitled to exenption under s. 2(e) (iv). As
regards the paynments to be nade to the assessee under her
father's, settlenment deeds, it opined that as the assessee
was entitled to withdraw fromthe trust fund at her own
di scretion after she attained majority and after she gave
birth 'to 'one child, one half of the corpus, to that extent
conmut ati'on” was possi ble. Therefore to the extent of one
hal f of the value of the annual paynents to be made to her
under those deeds, the assessee was not entitled to
exenption wunder s. 2(e)(iv) but she was entitled to
exenption as regards the other half. The Tribunal rejected
the assessee’s claimfor exenption under s. 5(1)(viii) i.e.
in respect of the value of the jewellery.
One a reference under s. 27(1), the Hi gh Court of GCujarat
held that the payments to be made to the assessee under the
three settlenent deeds do not come within s.  2(e)(iv) but
the wvalue of the jewellery is exenpt under ~s. 5(1)(viii).
Both the assessee as well as the Revenue have  appeal ed
agai nst that deci sion.
We shall first take up the contention of the assess6e that
the paynents to be nade to her under the trust deeds are
annuities which by the ternms and conditions relating thereto
preclude the comutation of any portion thereof into a
| unpsum grant and hence are within the scope of s. 2(e)(iv).
If those paynents fall within the scope of that provision
they cannot be considered as the assets of the assessee and
therefore their val ue cannot be reckoned in determ ning her
net wealth under s. 2(m. Under s. 3, the charging section,
only the net wealth of an assessee can be brought to tax.
Hence we have to examine the terns of the settlenment  deeds
to find out whether the benefits conferred on the assessee
by any or all of those deeds can be considered as annuity.
As stated earlier the two settlenment deeds executed by the
father of the assessee are expressed nore or less in
i dentical |anguage. It was conceded at the bar  that
what ever constructi on we nmay place on one, woul d be equally
applicable to the other. Therefore we shall take up -the
deed executed on Septenber 7, 1945 by the father - of the
assessee. Under cl. 3 of that deed it is provided that the
trustees, after deducting fromthe inconme of the
822
shares in question, all-costs and expenses incurred in- or
about the administration of the trust, should at the end of
every cal endar year pay the whole residue to the assesses
and her two brothers in equal shares. But after the death
of the assessee her heirs are not entitled to any share in
that income. Therein provision is made by the settler for
di sposition of the corpus of the trust. But it is provided
that notwi thstandi ng anything contained to the contrary in
the deed of Trust after assessee attained najority and after
the birth of her first child when and so often as might be
required by the assessee, the trustees are required to pay a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

portion of the corpus of the trust fund not exceeding in the
whol e one-half thereof to the assessee and this paynent of
the corpus was to be absolutely freed and discharged from
the trust and provisions of the trust deed. The ot her
provisions of the trust deed are not relevant for our
present purpose.

Under the trust deed executed by the assessee’s nother-in-
l aw on Decenber 30, 1945, the husband of the assessee and
her two brothers-in-law were constituted as the Trustees.
Under <cl. (a) of that deed, the trustees were required to
pay the income of the trust fund after deducting the
expenses to the assessee during her life-tine. The rest of
the clauses in that trust deed relate to disposition of the
corpus to different beneficiaries after the life tinme of the
assessee.

It is clear fromthe terns of the three trust deeds referred
to earlier that the assessee had a life interest in each of
those funds. Further under the trust deeds executed by her
father, she was also entitled to a portion of the corpus
under certain circunstances.” The question for decision is
whet her the benefits obtained by the assessee under those
deeds can be held to cone within s. 2 (e)(iv).

The expression "annuity" is not defined in the Act. In
Hal sbury’s Laws of England, 3rd Edn. Vol.32 at p. 534
(paragraph 899), /the  nmeaning of the 'word "annuity" is

expl ai ned t hus
"An annuity is a certain sum of noney payable
yearly either as a personal obligation of the
grantor . or out of _property not. consisting
excl usively of land."
In Jarman.on Wlls at p. 1113 "annuity" 1is
defined thus
"An annuity is a rightto receive de anno in
annum a certain suny that nay be given for
life, or for a series of years; it my be
given during any particular period, or in
perpetuity; and there is also this singularity
about annuities, that, although payabl e out of
the personal assets, they are capabl e of being
given for the purpose of devolution, as rea
estate; they may be given to a man and his
heirs, and may go to the heir as real estate.”
823
In WIliams on Executors and Administrators "annuity" is
described as a yearly paynent of a certain fixed sum of
noney granted for life or for years charging the person of
the grantor only. In Bignold v. Gles, (1), Kindersley V. C
descri bed "annuity" in these words:
"An annuity is a right to receive de anno in
annuna certain sum that may be given for
life, or for a series of years; it nmay be
given during any particular period,  or in
perpetuity; and there is also this singularity
about annuities, that although payabl e out  of
the personal assets, they are capabl e of being
given for the purpose of devolution, as rea
estate; they-may be given to a nan and his
heirs, and may go to the heir as real estate
SO0 an annuity may be given to a man and the
heirs of his body; that does not, it is true
constitute an estate tail, but that is by
reason of the Statute De Donis, which contains
only the word 'tenenents’, and an annuity,
though a hereditanent, is not a tenenent; and
an annuity so given is a base fee."
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Pr oceedi ng further the | ear ned j udge
observed: -
"But this appears to ne at least clear; that
if the gift of what is called an annuity is so
made, that, on the face of the wll itself,
the testator shows his intention to give a
certain portion of the dividends of a fund,
that is a very different thing; and nost of
the cases proceed on that footing. The ground
is, that the Court construes the intention of
the testator to be, not nerely to give an
annuity, but to give an aliquot portion of the
income arising froma certain capital fund."
Il'lustrations of annuity givenins. 173 of the Indian
Succession Act also showthat it is aright to receive a
speci fied sum and not~ an aliquot share in the income arising
fromany fund or property. Odinarily an annuity is a noney
payment- of a fixed-sumannually nade and is a charge
personal ly on-the grantor.
On an analysis of the relevant clauses in three trust deeds,
it is clear the assessee was gi ven thereunder a share of the
incone arising fromthe funds settled on trust. Under those
deeds she is not entitled to any fixed-sum of noney -
Therefore it is not possible to hold that the paynents that
she is entitled to/receive under those deeds are annuities.
She has wundoubtedly a life interest in those funds. In
Ahmed G H Ariff v. Conm ssioner of Wealth  Tax, Calcutta
(2) , a Division Bench of the Calcutta H gh Court held that
the right of a person to receive under a wakf an aliquot
(1) (1859) Ch. 4 Drew 345; (Revised Reports 113 p. 390).
(2) 59. I.T.R 230.
824
share of the net incone of the wakf property is an ’asset’
within the neaning of the Walth Tax Act, 1957 and the
capital value of such a right is assessable to -wealth tax.
Therein the Court repelled the contention that the right in
guestion was an 'annuity’'. This decision was approved by
this Court in Ahned G H Ariff & Os. v. Coommr. of Wealth
Tax, Calcutta(l) and the sanme is binding on us. ~ A sinilar
view was taken by another Bench of the Calcutta H gh Court
i n Conmi ssioner of Wealth Tax v. Ms. Dorothy Martin(1l). In
that case under the will of the assessee’s father ~the
assessee was entitled to receive for "her life the ~annua
interest accruing upon her share in the residuary trust
fund. The Wealth Tax Oficer included the entire value of
the said share in the assessable wealth of the assessee and
subj ected -the sane to tax under s. 16(3) of the Wealth Tax
Act, 1957. That order was confirmed by the Assistant
Appel |l ate Conmm ssioner but the Tribunal in appeal excluded
the same in the conputation of the net wealth of the

assessee. On a reference nade to the H gh Court, it was
held that on a construction of the various clauses 'in the
will, the assessee was entitled to an aliquot share in the
general income of the residuary trust fund and not a fixed

sum payable periodically as "annuity" and, therefore, the
val ue of her share was an asset to be included in conputing
his net wealth. These decisions in our view correctly |ay
down the legal position. In this viewit is not necessary
to consider whether the incone receivable by the assessee
under those deeds either wholly or in part is capable of
being commuted into a | unpsum grant.

For the reasons nentioned above we agree with the H gh Court
that paynments to be made to the assessee under the three
trust deeds cannot be considered as annuities and hence she
is not entitled to the benefit of s. 2(e)(iv).
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This takes us to the question whether the High Court was
right inits viewthat the value of the assessee’'s jewellery
should not be taken into consideration in determning her
net wealth. The Tribunal has taken the view and the Hi gh
Court has agreed wth that view that the jewellery in
guestion are articles intended for the personal use of the
assessee. As nentioned earlier those jewels were valued at
Rs. 80, 000/-; out of that ampbunt Wealth tax O ficer deducted
Rs. 25,000/- under s. 5(1)(xv). The assessee clains that in
view of s. 5(1)(viii), the value of those jewels cannot be
included in the conmputation of her net wealth. Secti on
5(1)(viii) reads:

"5. (1) Wealth-tax shall not be payable by the

assessee in respect of the followi ng assets,

and such assets shall not be included in the

net wealth of the assessee-

(1) [1970] 2 S.C.R 19. (2)

[ 1968] 69, |I.T.R 586.

825

(viii) furniture, househol d utensils,

wearing apparel, provisions and other articles

i ntended for the personal, or househol d use of

the assessee.”
There is no dispute that the Jewels in question were
intended for the 'personal use of the assessee; but it is
said on behalf of the revenue that s. 5(1)(viii) does not
apply to jewels as those articles are specifically provided
for wunder s. 5(1)(xv). On the other hand it is wurged on
behal f of the asessee that s. 5(1)(xv) deals with jewellery
whi ch are not intended for personal use of the assessee such
as heirloom or other jewellery which are retained as
val uabl e assets or intended for the use of ~persons other
than the assessee whereas s. 5(1)(viii) takes in only such
jewel lery as are intended for personal use of the assessee.
We think the contention advanced on behal f of the assessee
is the correct one. It is well known that the jewellery is
widely used as articles of personal use by the ladies in
this country specially by those belonging to the richer
classes. That being so jewellery intended for the, persona
use of the assesses cones within the scope of s. 5(1)(viii).
But the jewellery nentioned ins. 5 (1) (xv) need not _be

articles intended for personal use of the —assessee. That
provi sion deals with jewellery in general. The t wo
provisions deal with different classes of jewellery. That

is made further clear by s. 5(1)(xiii) which says  that
Wealth Tax shall not be payabl e by assessee in respect of
any draw ngs, paintings, photographs, prints ~and other
heirloom not falling within cl. (xii) and not intended for
sale but not including jewellery. |If the contention /that
the jewellery is exclusively dealt with by s. 5(1)(xv) is
correct then there was no occasion for the legislature to
refer to jewellery ins. 5(1)(xiii). Froman analysis of
the wvarious provisions ins. 5, it appears to us that
therein there are four provisions dealing Wth jewellery
viz. (1) jewellery intended for personal use of the assess.
5(1) (viii); (2) jewellery that is heirloonms. 5(1)(xiii);
(3) jewellery in the, possession of any ruler-s. 5(1)(xiv)
and (4) jewellery in generate s. 5(1)(xv). Under s.
5(1)(xv) as it stood at the relevant time every assessee was
entitled deduct a sumof Rs. 25,000/- fromout of the value
of the jewellery in her possession whether the same was
intended for her personal use or not but wunder s. 5(1)
(viii) the wvalue of all the jewellery intended for the
personal use of the assessee stands excluded in the
conput ati on of the net wealth of an assessee.
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For the reasons nmentioned above we think the H gh Court was
right in answering the question relating to the value of the
jewel lery in favour of the assessee.

In the result these appeals fail and they are disni ssed-no
costs.

V.P.S. Appeal s
di sm ssed

Sup Cl/70-8
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