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PETI TI ONER
DR ABDUL HAMEED FAZLI & ANR

Vs.

RESPONDENT:
ADAM MALI K KHAN & ORS

DATE OF JUDGVENT: 08/ 10/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This Special ' |eave petition has been filed against the

judgrment and order of the H gh Court of Allahabad nmade on
Sept enber 4, 1990 in MCWP No. 38618/ 94.

The adm tted position is that for one permanent post of
| ecturer in Islamc studies in the Departnent of Islamc
St udi es of Aligarh Muslim  University, Al igarh an
adverti senent was i ssued pursuant to which the wit
petitioners 1,3 and 4, Research Schol arsin sanme departnment,
together wth the petitioner~ and another applied for
sel ection. The Selection Committee constituted by the
Uni versity conducted the selection and one Abdul Haneed
Fazli, a tenporary l|lecturer was selected and posted agai nst
the said vacancy on nmay 19, 1994. The sane Conmittee
selected three nore persons including the petitioner and
kept them in the reserve list. Wen the tenmporary vacancy
had arisen the petitioner came to be appointed in the said
post .

The respondents filed the wit petition on the H gh
Court questioning the appointnent of petitioner and the very
power of the Executive Committee and the Selection Committee
to prepare the select Ilist and keep a reserve list for
appoi ntnent agai nst vacancies wthout resorting to the
sel ection as contenplated under Section 29 of the Aligarh
Muslim University Act. The Division Bench of the H-gh Court
had held that the procedure adopted the University in
consituting a conmittee for reconmendati on under resol ution
[tem No.58 and reconmendation of that Conmittee for
preparing select I|ist and keeping that |Ilist alive for
filling up the vacancies arising due to retirenent etc. are
in violation of Section 29(2) (a) of the Act and that,
therefore, the resolution and the action of the Executive
Council were ultra vires the power. Thus, this special |eave
petition.

Shri Bimal Roy Jad, |earned consel for the petitioner
strenuously contended that the view taken by the H gh Court
is incorrect. Section 29(2) does not prohibit preparation of
reserve list for appointment to neet the contingency of
filling up the vacancies that would fall due to permanent
i ncumbent’ s going on deputation or on his retirement etc.;
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the selection process would be a tardious process taking
long period for selection of the student comunity would
stand to lose their classes. Wth a view to avoid such
conti ngency, the Executive Council had resolved to reconmend
the procedure to be followed as policy pursuant to which it
was resolved to prepare a reserve select |list of candi dates
to fill up the vacancies that would have arisen. Since a
vacancy had arisen in the Departnent of Islamc Studies,
tenmporary appointnment of the petitioner came to be nade.
This procedure is being followed even after the judgnent of
the High Court; as per the office proceeding of the
University dated Septenber 21, 1996 tenporary appointnents
cane to be nade to several Departnent and, therefore, the
viewis not correct in law. In support thereof, the |earned
counsel has placed reliance  on a judgnment of this court in
Dr. Um Kant & Anr. v. Dr. Bhika Lal Jain & Os. [(1991)
supp. 1 SCR 415].

The question is whether the view taken by the High
Court is /not correct in |law? Section 29 of the Act reads as
under :

"29. - Terms and condi tions of

service of teachers.-(1) Al the

teachers of the University of any

of its Institutions shall, in the

contrary, be /governed by the terns

and conditions of service as

speci fied in t he st at ut es,

Ordi nances and 'Regul ations of the

Uni versity:

Provided that no alteration in the

salary, the rate of contribution to

the Provident fund and the age of

superannuation of a teacher in the

service of the University shall be

made to his disadvantage except

with the previous approval of the

Visitor.

(2)(a) All appoi nt nent's to

per manent posts of teachers in the

University shall be nade by the

Executi ve Counci | on the

recomendati on of a Sel ection

Committee in accordance with the

provi sions of these Statutes after

such posts have been dul y

adverti sed and t he candi dat es

concerned have been interviewed by

the Selection Comrmittee decides to

consi der the case of a candidate

otherwise than by an interview

Except as otherwi se provided for in

his contract of service every

teacher thus sel ected shall be

pl aced on probation for a period of

one year, on the expiry of which

period he my confirned in his

post. If his not so confirnmed, the

expiry of his probationary period

as may be practicable or extend the

period of his probation for one

year at the end of which, if heis

not confirmed in his post, his

service shall be dispensed wth

after the expiry of the period of

ext ensi on of his probation:
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Provided that, if a person in the
per manent service of the University
i s appoi nted on probation to higher
post in the same departnent, he
shall not lose his lien on his
substantive post, nor shall he be
deprived of the Provident Fund
Status to which he was entitled at
the tinme of his appointnent to the
hi gher post during the period of
hi s probation: Provided further
that the service of a teacher
appoi nted on probati on may be
termnated at any tine during the
probationary period by giving two
nonths’ notice w thout ' assigning
any reason.

(b)y In making temporary
appointnents to posts of teachers--
(i) 'if-the tenporary vacancy is for
a duration |longer than one academc
session, it shall be filled on the
advice of the selection Conmittee
in accordance ‘with - the procedure
indicated in/ the preceding item
(a); and

(ii) if the tenporary vacancy is
for a periodless than a year, an
appoi ntnent to  such vacancy shal
be made on the reconmendation of a
| ocal Sel ection Comm ttee
consi sting of -

(A) The Dean of the Faculty;

(B) The Head of the Departnent; and
(©Q A nomnee of the Vi ce-
Chancel | or:

Provided that if the sanme (person
hol ds the offices of the Dean and
the Head of the Departnent, the
Sel ection Committee may contain two
nom nees of the Vice-Chancell or
Provided further that in case of
sudden casual vacanci es of teaching
post caused by death or any other

reason, t he Dean, may in
consultation with the Head of the
Depart ment concer ned, make a

tenmporary appointment for a nonth

and report to the Vice Chancellor

and the Regi strar about such

appoi nt nent . "

A reading of Section 29 wuld indicate that al
appoi ntnents to per manent posts of teachers in the
University shall be made by the Executive Council on-the
recomrendation of the Selection Committee in accordance
with the provisions of the statute. Such posts shall be duly
advertised and the candidates concerned would have an
opportunity of being interviewed by the Selection Cormttee
except in cases where such Committee decides to consider the
case of a candidate otherwise than by an interview. The
object thereby is that all the permanent vacancies shoul d be
filled up by advertisenent giving opportunity to al
eligible persons to claim for selection by the Selection
Committee in regular process. This Court in Ashok Kumar &
Os. v. Chairman, BSRB & Ors. [(1996)1 SCC 283] laid down as
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under :
"Article 14 read with Article 16(1)
of t he Constitution enshri nes
fundanental right to every citizen

to claim consi derati on f or
appoi ntnent to the post under the
State. Ther ef or e, vacant post

arising or expected should be
notified inviting applications from
all eligible candi dates to be
considered for their selection in
accordance with their nmerit. The
recruitment of the candidates in
excess of the notified vacancies is
a denial and deprivation of the
constitutional right -under Article
14 read with- Article 16 (1) of the
Consti tution. The procedure
adopted. therefore, in appointing
the ‘persons kept in waiting list by
the respective Boards, though the
vacanci es had arisen subsequently
wi t hout bei ng notified f or
recruitment, i's unconstitutional

However, since the appointnents
have al ready been nade and none was
i mpl eaded, we are not inclinedto

interfere with t hese matters
adversely affecting their
appoi ntnents. However, her eafter

the respective Board should notify

the existing and expected vacanci es

and the Recruitment Board should

get advertisenent publ i shed and

recruitment should strictly be nade

by the respective Boar ds in

accordance with the procedure to

the notified vacancies but  not to

any vacancies that ny arise during

the process of selection."

It was reiterated in Union of India v. Ishwar Singh
Khatri [1992 SCC (L & S) 999] and state of Bihar v.
Secretariat Assistants Successful Exam nees Union [AI'R 1994
SC 736]. In the recent judgnent of this court in Prem Singh
& Ors. v. Haryana State Elect. Board & O's. [JT(1996) 5 SC
219], it has been held that the Selection Commttee cannot
make selection for future vacancies and fill up posts from
the reserve list of candi dat es; vacanci es' should be
advertised and selection should be duly nmmde  giving an
opportunity to all the candidates. In Dr. Uma Kant’'s case
(supra) relied wupon by the |earned counsel , the position
was that Section 6 of the Rajasthan University Teachers and
Oficers (Selection for Appointrment) Act, 1974 itself gives
power to prepare a select list of 50% of the posts
advertised so that if any candidate selected does no join
the post after appointnment, the candidates in the waiting
list would be appointed. The candidates in the waiting |ist
woul d be appointed. The list shall remain valid for six
mont hs. Therein, Dr. Um Kant was No.1 in the wait |ist of
candi dat es and when one of sel ected candi dates did not join,
he cane to be appoi nted. Wen his appointment was
chal | enged, the Hi gh Court had set aside the appointnent and
directed for regular selection. This Court had reversed the
view of the High Court holding that since Section 6 gives
that power, the appointment of Dr. Uma Kant was in
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accordance with the provisions of the Act and preparation of
the select list of 50% of advertised posts was held valid in
law. The ratio therein has no application to the facts in
this case.

It is seen that Section 29 itself is a source of power
for recruitnent and the procedure to be followed. Wth
regard to even the tenporary vacancies Section 29(2) (a)
itself gives the procedure as to the manner in which the
temporary vacancies are to be filled wup by selection by a
comm ttee constituted in that behalf as envisaged therein
Thereby, the Legislature has given an indication of nethod
through which even the tenporary posts could be filled up
and the tenporary appoi ntnents are regul ated thereunder

The obj ect t hereby " woul d be to streamine the
expedi ency and efficacy in the selection process so that
candi dates sel ected shoul'd  know their rights acquired
thereunder. The appointnent of- temporary candi dates after
keeping them in'the posts for ‘long time unduly creates an
expectation of confirmation which is later clainmed; they are
though belied of their right, many a tine. It would generate
unnecessary feeling of denial ~of riight to equality wth
others and a source of nepotism to keep the candidates in
the animated expectation of service for obvious reasons.
Under these circunstances, the view taken by the Division
Bench of the High Court is perfectly | egal and
unexceptionable. It does not call for interference. Even the
appoi nt nent subsequently nade were in- the teeth of the
decl arati on made by the Division Bench of the H gh Court. W
need not express any opinion on that since the same has not
been questioned, but that wll not be taken as an instance
of the wvalidity of the exercise of power by ‘the Vice
Chancel | or.

The Special Leave Petition is accordingly disn ssed.
The University is directed to fill wupeven the tenporary
posts in accordance with the procedure prescribed under
Section 29 itself as expeditiously as possible, preferably
within a period of six nonths formthe date of the receipt
of this order.




