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PETI TI ONER
M S. SHAPERS CONSTRUCTION (P) LTD. & ANR

Vs.

RESPONDENT:
Al RPORT AUTHORITY OF I NDI A & ANR

DATE OF JUDGVENT: 17/ 09/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

The petitioners have filed these -special | eave
petitions against ‘the order of the Division Bench of the
H gh Court of MP. at Jabal pur -~ made on August 14, 1996 in
LPA No. 138/96. The learned single Judge as well as the
Di vision Bench dismissed the wit petitions Jin wiich the
petitioners had sought direction to the respondents to give
the tender formon the ground that they had satisfied
Condition No.2 of the Tender Conditions. Pursuant to the
interimorder passed by the Hgh Court, the petitioners
submtted their tender forns. But, at the final hearing, the
wit petitions canme to be dismissed. Thus, these specia
| eave petitions.

It is contended for the petitioners that they have past
experience in execution of the national highway. They have
two contracts of nore than required amount specified in the
tender conditions, 42% of Rs.4 crores and Rs.6 crores
respectively. The certificates issued by the conpetent
engi neers, nanely Executive Engineer and Superintending
Engi neer woul d show t hat the petitioners have been
satisfactorily performing their duties in execution of the
work. The petitioners, after securing the contracts, have
executed major part of the work wthin the scheduled tine
granted under the contracts. Therefore, the failure to give
tender format the inception and consideration thereof after
the interim directionis violative of their fundamenta
right to conpete in the tender for the further contract. The
guestion is: whether the viewtaken by the H gh Court is
wong in | aw? Tender Condition No.2 envi sages as under

"The tenderer who wish to apply

shal | have satisfactorily conpl eted

at | east t wo runway/ Nat i ona

hi ghway, preferably rigid pavenent

wor ks invol ving considerable earth

filling each of value Rs.400 |akhs

or one works of Rs.600 | akhs during

the last five years and have annua

turn over of Rs.500 1|akhs in each

[1992-93, 1993-94 & 1994-95] and

shoul d possess conputerised hot m x
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plant and concrete batching plant

for executing asphaltic and rigid

paverent works."

A reading of this condition would clearly indicate that
the tenderers who wish to apply shall have satisfactorily
conpleted at |east two runway/National highway, preferably
rigid pavenent works involving considerable earth filling,
each valuing Rs.400 |akhs and one work of Rs.600 |akhs
during the last five years and have annual turn over of
Rs. 500 | akhs in each of the last three years (1992-93, 1993-
94 and 1994-95). He should possess conputerised hot mx
pl ant and concrete bathing plant for executing asphaltic and
rigid pavenent works.

It is true, as contended by the petitioners, that the
Tender Condition would indicate that they had conpleted at
| east two runway/ National highway, preferably rigid pavenent
works. He contends that- the conpletion of the work is
different from tendering the contracts for execution of the
wor k. They had two contracts as envi saged thereunder; though
they had " not totally conpleted the sane, mgjor part of the
wor k had —been conpl eted. Therefore, they have fulfilled the
conditions prescribed thereunder. The petitioners, thereby,
could not be denied of their right to conpete in, apply for
and be considered for assignnent of the work under the
tenders now in dispute. W find no force in the contention.
The condition envisages that he shall < have satisfactorily
conpleted. The word 'conpleted” would-indicate that as on
the date of application for the tenders, he  should have

conpl eted at [ east « two runway/National highway works,
preferably rigid pavenent works invol ving consi derable earth
filling. In other words, the conpletion of the wrk of at

| east two runway/National highway is a pre-condition. On
their own adm ssion, they had not conpleted, though the
maj or part of the work as professed by themis conpleted.
Under these circunstances, the view taken by the H gh Court
cannot be said unwarranted.

The | earned counsel placed’ strong reliance’ on the
judgrment of this Court in New Horizons Ltd. & Ors. 'Vs. Union
of India & Os. [(1995) 1 SCC 478], in -particular,
paragraphs 21 and 22 in support thereof, this case relates
to previous experience and the question therein was: whether
the previous experience woul d be considered after submtting
the tenders or before submtting the tenders? This Court had
hel d that the question would arise only after the subni ssion
of the tender. In support of consideration of ~ the tender
thereof, the previous the contract. In that case, this Court
considered and held that at the inception, the tender forns
cannot be refused on the ground that he had not proved the
previ ous experience. That question has no relevance to the
facts in these petitions. Under these circunstances, as
stated earlier, the conpletion of the work of at least two
runway / National highway is a pre-condition for subnmitting

the application. On their own adni ssion, since the
petitioners had not conpleted the works in hand, we cannot
find any illegality in respondents not giving the tender

forns nor in non-consideration of their cases pursuant to
the interimdirection given by the H gh Court.
The petitions are accordingly disnissed.




