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PETI TI ONER
SANKALCHAN JAYCHANDBHAI PATEL AND CORS

Vs.
RESPONDENT:
VI THALBHAI JAYCHANDBHAI PATEL AND ORS
DATE OF JUDGVENT: 13/ 09/ 1996
BENCH

K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

These appeal s by special |eave arise
fromthe order of the |learned single Judge of the H gh Court
of Gujarat, Oiginally, nmade on March 23,1995 in Order
NO. 40/ 95 and in MCA No. 656/ 95 0on June 30, 1995.

The facts are fairly not in dispute. The adnmitted
position is that the appellant and the respondent had
jointly purchased the suit schedul ed property. It  would
appear that there was a petition between them as co-owners
on March 20, 1982.

Subsequently, it would appear nmutation was effected to
the revenue record on July 21.1982 to the extent of the
property that had fallen to the share of the appell ant who
clains to have a further effected partition between the
appel lant and his children on July 24, 1986. It is the case
of the appellant that the respondent filed an appeal under
Section 11 of the Bonbay Revenue Jurisdiction Act which was
di smssed by the appellant Court on March 9 1994. Wt hout
availing of the further right of revision as provided
thereunder, he filed the civil suit in the Court seeking
declaration of his title to the property and  perpetua
i njunction. Initially the trial Court refused to grant
i njunction, but on appeal the District judge had granted
i njunction pending the suit restraining the appellant from
alienating the property. The revision was disnissed by the
H gh Court. Review petition was also dismssed. Thus, these
appeal s by special |eave.

The primary question raised by M.Yashank Adharyu,
| earned counsel for the appellant, is that Section 11 is a
bar on entertaining the suit. The Hi gh Court, therefore, was
not right in restraining the appellant formalienating the
property wi thout deciding jurisdictional issue i.e. whether
the suit itself is nmaintainable. In support thereof, he
pl aced strong reliance on a judgnent of a single judge of
the Gujarat H gh Court in Ruknmanibai vs. The state of
Gujarat [(1960) 1 GLR 1791. The question, therefore is:
whet her Sections 11 is a bar for maintainability of the
suit? It is sen that the bar of Section 37 of the Bonbay
Land Revenue Code woul d be only as against the | ands vesting
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inor belonging to the State. Therefore, it has no
rel evance to the inter se clains of the private parties.
The High Court, therefore was not right in relying on
Section 37.

Section 11 of the Bonbay Revenue Jurisdiction Act reads
as under:

"11. Suits not to be entertained

unless plaintiff has exhaust ed

right of appeal. - No Civil Court

shall entertain any suit (against

the Government) on account of nay

act or omssion of any Revenue

Oficer unless the plaintiff first

proves that previously to bring his

suits he has presented all such

appeal s all owed by the law for the

time being in force, as within the

period of [limtation allowed for
bringi ng such suits it was possible
to present.”

A reading of the section would clearly indicate that
there is a prohibition on the Civil Court to entertain any
suit against the Governnent. on account of any act or
om ssion of any Revenue O ficer, unless the plaintiff first
process that he previously brought it by way of an appea
before the conpet ent authority and wthin the tine
prescri bed. Wthout ' availing of that renedy, he cannot
present the suit against the State. The question is: whether
Section 11 applies to the inter se claim of the private
parties ? It would be seen that |earned single judge has
construed Section 11 of the Bonbay Revenue Jurisdiction Act,
and concluded that Section 11 prohibits entertai nnent of the
suit between private parties wunless the plaintiff has
exhausted right of appeal or revision prescribed therein and
available to himbefore he resorts to the suit challenging
the order passed by the Revenue -officer. A reading of
Section 11 does not indicate any prohibition on/ private
parties inter se to avail of the remedy of a suit provided
under the Code of Civil Procedure; 1908 [CPC]. Section 9 of
CPC. does not expressly or by  necessary inplication
prohibits the jurisdiction of the civil Court to entertain
the based on title.

It is settled law that nutation entries are only to
enable the State to collect revenues fromthe persons in
possessi on and enjoynent of the property and that the right,
title and interest as to the property should be established
de hors the entries. Entries are only one of the nodes of
proof of the enjoynent of the property. Mutation entries do
not create any title or interest therein. Therefore, the
vi ew taken by the | earned single Judge, with due respect, is
not correct in law. The civil suit is clearly maintainable.
The High Court rightly granted injunction restraining the
appel lants from alienating the land. Even otherw se,
section 52 of the Transfer of property Act |is pendense
al ways stands in the way of purchaser of the |land subject to
the result in revision

Under these ci rcunst ances, we do not find any
illegality in the order of the Hgh Court warranting
i nterference.

The appeal s accordingly dism ssed. No costs




