http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
THE CANTONVMVENT BCOARD, MATHURA

Vs.

RESPONDENT:
KRI SHNA BRI CKS AND LI ME FACTORY

DATE OF JUDGVENT: 12/ 09/ 1996

BENCH:
SINGH N.P. (J)
BENCH:

SINGH N.P. (J)
MAJMUDAR S. B. (J)

Cl TATI ON
JT 1996 (8) 180

ACT:

HEADNOTE:

JUDGVENT:
JUDGMENT
N.P. SINGH, J

These appeal s have been filed on behalf " of the
Cant onnment Board, Mathura (hereinafter referred to as the
‘Board’) for setting aside the judgrment of the Allahabad
H gh Court, declaring notification dated 22.11.1958, by
which tax at the rate of 0.75 p. per thousand bricks had
been fixed by the Board wthin  the cantonment /'area as
i nval i d.

The respondent is the owner of a brick kiln and was
carrying on the business of manufacturing and selling of
bricks. A suit was filed on behalf of the said respondent
for restraining the appellant-Board fromrealising tax from
the said respondent at the rate of 0.75 per thousand of
bricks. It was alleged that previously the Board was
realising the tax from the manufacturers ~of bricks at the
rate of 0.19 per thousand. But by inpugned notification, it
raised the rate of the tax at 0.75 per thousand of bricks.
It was alleged and asserted that the respondent as. the
manuf acturer of bricks was neither deriving any advantage
fromthe Board nor any service was being provided by the
Board. As such, the realisation of the tax at the‘aforesaid
rate was in contravention and in violation of Section 60 of
the Cantonments Act, 1924 read with Section 128 (1) (ii) of
the U.P. Minicipalities Act, 1916. The suit filed on behalf
of the respondent was dismissed by the Trial Court. That
judgrment was affirnmed by the Court of Appeal. However, on
second appeal being filed on behalf of the said respondent,
the High Court came to the conclusion that the ceiling and
restriction inposed by Article 276 (2) of the Constitution
as applicable to the State, any municipal, district board,
| ocal board or other |local authority wthin such State in
respect of inposition of taxes on professions, trades and
cal lings, was applicable even on the Board which had been
established under the aforesaid Cantonments Act. On that
finding the notification was declared to be invalid being
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hit by Article 276 (2) of the Constitution

Section 3 of the Cantonnents Act provides that the
Central CGovernment nay, by notification in the Oficia
Gazette, declare any place or places in which any part of
the Forces is quartered or which, being in the vicinity of
any such place or places, is or are required for the service
of such forces to be a cantonnment for the purposes of the
said Act and may by a |I|ike notification, declare that any
cantonnment shall cease to be a cantonnent. In view of sub-
section (4) of Section 3 Central Governnent may, by
notification in the Oficial Gazette, direct that any place
declared a cantonment under sub-section (1) the provisions
of any enactnent relating to local self-Governnent other

than this Act shall have effect only to such extent or
subject to such nodifications, or that any authority
constituted wunder any such enact ment shal | exerci se

authority only to-such “extent; as may be specified in the
notification. Section 6 provides that when by a notification
under Section 3, any cantonnment ceases to be a cantonnment,
the | ocal area conprised therein shall inmediately be pl aced
under the control of a local authority, the balance of the
cantonment fund and other property vesting in the Board
shall al so vest in such local authority, and the liabilities
of the Board shall ~ be transferred to such | ocal authority.
Simlarly, Sections 7 and 8 nake provisions in respect of
cantonment fund and its property which is placed under the
control of sone other local authority, in view of the
notification under . Section 4, because of which any I|oca
area formng part of = cantonment ceases to be wunder the
control of a particular Board. Section 60 of 'the Cantonments
Act provides:

"Ceneral power of taxation -

(1) The Board may, with the

previous sanction of the Central

CGover nrrent , i mpose in any

cantonment any tax which under any

enactnment for the tinme being in

force, nmay be inposed in any

nmunicipality in the State wherein

such cantonment is situated:

(2) Any tax inmposed under this

section shall take effect fromthe

date of its notification in the

Oficial Gazette or where any |ater

date is specified in this behalf in

the notification, fromsuch |Iater

dat e.

Because of aforesaid Section 60 the Board may with previous
sanction of the Central Governnent inpose in any cantonment,
any tax ‘which under any enactrment for the tinme being in
force, may be inmposed in any nunicipality in the State where
such cantonment is situated’ . For inmposing any 'tax in
exerci se of the power under Section 60, two conditions have
to be fulfilled and conplied with (i) there nust ‘be a
previous sanction of the Central Governnent to inpose such
tax and (ii) the tax to be inposed nmust be such whi ch under
any enactnment for the time being in force nmay be inposed in
any municipality in the State wherein such cantonment is
si tuat ed.

So far the nunicipality within any State is concerned,
its power to inpose a tax in respect of professions, trades
or callings is governed and controlled by Article 276 of the
Constitution, which says:

"Taxes on pr of essi ons, trades,

cal lings and enpl oynents -
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(1) Notwi thstanding anything in

article 246, no law  of t he

Legislature of a State relating to

taxes for the benefit of the State

or of a municipality, district

board, local board or other |oca

authority therein in respect of

professions, trades, <callings or

enpl oyments shall be invalid on the

ground that it relates to a tax on

i ncore.

(2) The total anpbunt payable in

respect of any one person to the

State or to any one nunicipality,

district board, | ocal. board or

other- local authority in the State

by way of taxes —on professions,

trades, «callings and enploynents

shal I' not™ exceed two thousand and

five hundred rupees per annum

(3) The power of the Legislature of

a State to make laws as aforesaid

with respect to t axes on

pr of essi ons, trades,” callings and

enpl oyments shall = not be construed

as limting in any way the power of

Parliament to make | aws wi't h

respect to taxes on income accruing

fromor arising out of professions,

trades, callings and employnents."”
There is a non-obstante clause in Article 276 (1) of the
Constitution saying that notw thstanding anythi ng contained
in Article 246 no law made by the legislature of a State
relating to taxes for the benefit™ of the State or of a
muni ci pality, district board, local ~board, or other |oca
authority therein in respect of  professions, tradings,
callings or enploynments shall be/invalid on the ground that
it relates to a tax on inconme. Having said so a ceiling on
the anbunt of tax has been inposed by Article 276(2), which
was Rs.250/- earlier and has been raised to Rs.2,500/- by
the Constitution (Sixtieth Amendnent) Act, 1988 with effect
from20.12.1988. In the case of Bharat Kala Bhandar Ltd. v.
Muni ci pal Comittee, Dhamangaon, AIR 1966 SC 249 = 1965 (3)
SCR 499 a Constitution Bench in its najority judgnent said:

"Before we deal with these

cases it s necessary to point out

the rational e upon which S.142-A of

the Govt. of India Act, 1935 was

enacted and on which Art. 276 of the

Constitution now rests. It is that

the legislative spheres of the

Provinces and the Centre cane to be

clearly demarcated in regard to

items falling within Lists | and I

of Schedule WVII of the GCovt. of

India Act and nowto those falling

within the same lists of Schedul e

VIl of the Constitution. Taxes on

prof essions. trades. callings and

enpl oynments are taxes on inconme and

are thus outside the provincial and

now State - lists and bel ong
exclusively to Par | i ament and
before that to the Centra

Legi sl ature. Yet under a |arge
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nunber of |aws enacted before the
Govt. of India Act, 1935 came into
force, power was conferred on | oca
Governments and |local authorities
to i mpose taxes on such activities.
This was obviously in conflict with
S. 100 of the Govt. of India Act.
When this was realised S. 142-A was
enacted by the British Parlianent
whi ch saved the power conferred by
pre-existing laws but limted the
amount payable to Rs.50 after 31st
March, 1939. A saving was nmmade,
however, of pre-existing | aws
subject to certain conditions with
which we are not concerned. The
provisions of this section have
been substantially reproduced in
Article 276 of the Constitution
with the nodi fication that  the
upper limt of such tax payabl e per
annum woul d be Rs. 250 instead of
Rs.50. A tax can be recovered only
if it is ‘payable’ and it would be
payable only /after it is assessed.
It is, therefore, futile to contend
that the ban pl aced by the
aforesaid provisions extends only
to recoveries and not to an-earlier
st age.

(enphasi s suppl i ed)
We may further observe that where
there is an express prohibition in
a statute against a local authority
from inposing a tax, as for
i nstance, the recovery in the
Statute construed by this Court in
t he Poona Gty Muni. ci pa
Corporation case, C A No.582 of
1961, dated 5-5-1964: (AR 1965 SC
555) (supra) or where a prohibition
can be inplied - whether it be with
regard to an item of taxation or
with regard to the rate of tax or
the quantum of tax payable by an
i ndi vi dual assessee - the action of
a local authority or of any of its
instrunentalities in transgressing
that prohibition nust be regarded
as bei ng in excess of its
jurisdiction. Here there is a
prohibition in S. 142-A of t he
CGovernment of India Act and now in
Art.276 of the Constitution, which
precludes a State Legislature from
making a law enabling a Iloca
authority to impose a tax on
"professions, trades, «callings and
enpl oyments” in excess of Rs.250
per annum These provisions have to
be read in the Act or to be deened
by inplication to be there as the
Constitution is the paranount |aw
to which all other |aws are subject
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as was the Governnent of |ndia Act,
1953 before January 26, 1950. If,
therefore, after the date specified
in S.142-A of the Governnent of
India Act or after the comencement

of the Constitution a | oca
authority or any of its
instrunmentalities i nposed or

i mposes a tax which is in excess of

the pernissible anount, it would be

exceeding its jurisdiction and a

provision like S.84(3) of the Act

will not bar the jurisdiction of a

civil Court to entertain a suit

instituted by a person fromwhomit

is collected for the repaynent of

the noney recovered from him in

excess of the perm ssi bl e

amount . . o ..

Here since the Assessing Oficer

had no authority to levy a - tax

beyond what S.142- A of t he

CGover nment  of I ndia~ Act, 1953

permtted or what Art.276 permts

his proceedings are void in so far

as they purport ' to levy a tax in

excess of the permssible anopunt

and authorise its collection _and

the assessment = order is no answer

to the suit for the recovery of the

excess ampunt. To this extent, even

the order of assessnent cannot

obtain the protection of S.84(3) of

t he Act and, t herefore, t he

appel lant’s suit is naintainable.”

Again in the case of Mahapalika of the city of Agra v.
The Agra Brick Kiln Owmers Association and Anot her, /(1976) 3
SCC 42, the scope of Article 276(2) was considered by this
Court in connection with the aforesaid U P. Municipalities
Act, 1916. The State Governnent issued-a notification in the
year 1947 inposing a tax under Section 128(1)(ii) of the
said Act, at the rate of 14 annas per thousand bricks. Brick
kiln owners who were effected by the said notification filed
a suit for declaration that the tax was void as such coul d
not be realised in view of Section 142-A of the Governnent
of India Act, 1935 and Article 276 of the Constitution. This
Court said:

"The Governnent of India Act, 1935,

certainly set a maxi mumon the tax

on trades and callings and we agree

that the H gh Court was right in

hol ding that the Minicipal Board’ s

right to levy tax wunder the the

notification Ex.H could be valid up

to Rs.50 per year and, to the

extent it went beyond that limt,

was void. So, we affirmthe High

Court’s holding for the period upto

January 26, 1950 that no sum hi gher

than Rs.50 as set out in the

Governnment of India Act, 1935 can

be exacted under Section 128 of Act

Il of 1916.

Fromthe Raj to the Republic was a

big break in constitutional |[aw,
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but there was sone continuity

mai ntained. A certain ceiling on

t axes on pr of essi ons, trades,

callings and enploynents had been

set by Article 276 of t he

Constitution of India, but this

maxi mumwas not, Rs.50 as in the

Government of India Act, 1935 but

Rs. 250.

Inevitably, it follows that during

the post - Constitution peri od

not hi ng by way of taxes on trade or

callings above the limt so set is

recoverabl e and hence the naxi num

levy from each person _under the

notification issued” under- Act Il

of 71916 rises to Rs.250.

This does not nean that anything

beyond Rs. 250 {the tax freeze under

Article 276(2)} can be levied. No.

The constitutional maximm prevails

as it covers all taxes on trade or

calling even t oday. Ther ef or e,

until Parlianment’ nakes any other

law, as contenplated in the proviso

to Section 172 of the Adhiniyam

the maxi num of Rs.250 binds. W

have to read down the notification

Exhi bit H for the post-Constitution

period, in tune and conformty with

the Constitution and uphold its

validity to t he ext ent of

constitutional permssibility."

In the case of Mahapalika of Agra v. Agra Brick Kiln Oaners
Associ ation (supra) the validity  of a notification issued
under Section 128 (1)(ii) of the U P. Mnicipalities Act,
1916 in respect of Agra Minicipal Board inposing a'tax on
brick manufacturers at the rate of. 14 annas per thousand
bricks was considered by this Court and it was held that any
such notification nust conformand ful fil the requirenent of
the ceiling fixed by Article 276(2) of the Constitution.

In view of Article 276, it has to be held that nolaw
of legislature of a State relating to inposition of taxes
for the benefit of the State or of a municipality, district
board, local board, or other local authority therein in
respect of professions, trades. callings shall be valid, if
it provides the total anmount payable in respect of any one
person to the State or to any one nmunicipality, district
board, local board, or other local authority in the State,
exceeding the limt fixed by Article 276(2) 'of the
Consti tution.

Now t he question which is to be answered i s whether the
ceiling prescribed by Article 276(2) of the Constitution
shal | al so be applicable to Board whi ch has been established
under the Cantonments Act. It need not be pointed out that
the Board has been established under Cantonnents Act which
is a Central Act. So far Article 276 1is concerned, it
relates to the power of the legislature of a State to make
law for the benefit of the State or of a nunicipality,
di strict board, |ocal board or other local authority in
respect of taxes on professions, trades, «callings saying
that it shall not be invalid on the ground that it relates
to tax on income. But at the same tine, by Article 276(2) a
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ceiling has been fixed in respect of the anobunt payable to
the State, or anyone municipality, district board, |oca

board, or other local authority in the State. This was
necessary because the power to tax on incone has been
provi ded under Entry No.82 of List | in the Seventh Schedul e
and only Parliament can enact a |law in respect thereof. The
State legislature cannot nmake a law in respect of taxes on
the income of individuals within the State. It can be said
that Article 276 of the Constitution wthin a prescribed
l[imt, enables the legislature of a State to make |law for
i mposition of taxes on income for the benefit of the State
or municipality, district board, |ocal board or other |oca
authority from professions, trade, callings saying that such

law shall not be invalid on the ground that it relates to a
tax on incomne.
So far the Board i's. concerned which has been

established wunder  the Cantonnents Act, has issued the
i mpugned notificationin exercise of the power under Section
60 of 'the Cantonments Act. As' such the said notification
shal | not' be deened to have been issued in exercise of power
under a law enacted by the legislature of a State for the
objects nmentioned in Article 276. To that extent, we are not
in agreenment with the opinion expressed by the | earned Judge
of the H gh Court. Wether the provisions of Article 276
shall be applicable, has to be exam ned by construing the
scope of Section 60/ of the Cantonnents Act. Section 60 of
the Cantonnents Act, prescribes t wo condi tions for
i mposition of tax by the Board. Firstly, that there nust be
a previous sanction of the Central CGovernnent and secondly
that only such tax can be imnposed within ~any ' cantonnent
whi ch under any enactnent for the time being inforce may be
inmposed in any municipality in the State wherein such
cantonment is situated. The franmers of the Cantonment Act
did not desire to del egate and authorisethe Board to inpose
any tax. The power of the Board to inpose a tax was
circunscri bed by prescribing a limtation that the Board may
i npose in the cantonnent any tax whi ch under any enact nent
for the tinme being in force, may be inposed in any
municipality in the State wherein such cantonnent is
si tuat ed.

Section 128(1)(ii) of the U P. Miicipalities Act, 1916
provi des:

"A tax on trades and callings
carried on wthin the nmunicipa

[imts and deriving speci a
advant ages from or i mposi ng
speci al bur dens on, muni ci pa
services."

In exercise of power under Section 128(1)(ii), the Minicipa
Board of any nmunicipality within the State of Uttar Pradesh
could inpose a tax on trades and callings carried-on within
the municipal limts. Therefore, any Board within the State
of U.P. can also inmpose such tax within the cantonnent area
because of Section 60 of the Cantonnments Act. In view of the
cl ear and unanbi guous provision of Section 60, the |earned
counsel appearing for the appellant-Board did not contest
this position. But according to him it does not mean, that
Board is also bound by the rates of the taxes so inmposed by
the municipality or the local board wthin that State. It
can prescribe its own rates of taxes on the trades and
callings. According to us, it is difficult to accept this
contention. If the franers of the Constitution did not give
this liberty and latitude to the legislature of a State in
respect of taxes on professions, trades or «callings for
benefit of the State or municipality, district board, |oca
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board or other authority under Article 276 of the
Constitution, how an unlimted power so far the rate of tax
is concerned, can be conceded in favour of the Board which
is a creature and authority established under t he
Cantonments Act? Wen Section 60 links the power to inpose
tax with any enactnent for the time being in force in
respect of any municipality in the State where the
cantonment is situated, then it shall be deenmed that it has
also prescribed the limt of the ceiling of such tax with
reference to the said enactment in force in respect of any
municipality in that State. If it is held otherwise, it wll
lead to an anonmal ous position, so far the nature of tax is
concerned, because of Section 60 the power of the Board is
circunscribed with reference to any enactnent for the tine
being in force in respect of nunicipality in that State
whereas so far the rate of such tax which is nore vital, has
been left to the discretion of the Board.

On behalf of the appellant-Board it was pointed out
that the Board cannot exercise arbitrary power under Section
60 because —any such tax including the rate thereof, has to
be first —sanctioned by the Central Government. According to
us, because of Article 276 if the State |egislature cannot
tax on professions, trades or callings for the benefit of
the State, nmunicipality, district board, |local board or
other local authority, beyond the Ilimt prescribed by
Article 276(2) as it anpbunts to tax on incone, then how it
can be held that ' the Board has unlimted power wthout any
ceiling to tax on professions, trades or callings being
carried on within the cantonnment —area? Wen Section 60
provides that Board may wth previous sanction of the
Central Governnent inpose in- any cantonnent any tax which
under any enactment for the tinme being in force my be
inmposed in any municipality in the State wherein such
cantonnment is situated, such restriction shall not be only
in respect of the nature of thetax, but also in respect of
the ceiling on rates prescribed wunder the enactnent,
relating to the municipality.

On behalf of the appellant, reference was nmade to the
judgrment of Allahabad H gh Court in the case of ‘Ms. Punjab
Lime and Line-stone Co., Dehradun_ v. Cantonnent” Board.
Dehradun and another, AIR 1967 Allahabad 15. A | earned Judge
in connection with Section 60 of the Cantonnents Act said:

"Section 60 of the Cantonments

Act nowhere says that Cantonnent

Boards can |evy taxes which can be

l evied by nunicipalities subject to

the same Ilimtations. It sinply

provides that the taxes which are

realizable by Municipal Boards are

al so realizabl e by Cant onnent

Boards. This does not nean that the

[imtations on t he power s of

Muni ci pal Boards to levy their

taxes must al so be applied to taxes

| evied by Cantonment Boards."

A contrary view was expressed in the case of Madan La
v. Cantonnment Board, Mathura, 1978 Al L.J. 1147 by a
| earned Judge of the same Hi gh Court saying that Cantonnent
Board while inmposing a tax on per thousand of bricks mnust
fix the maxi mum limt which does not contravene the
provisions of Article 276 of the Constitution. A Division
Bench of Rajasthan High Court in the case of Narain and
another v. Cantonnent Board, Nasirabad, AR 1963 Raj asthan
190 said:

"Consi dering section 60 of the
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Act, we may point out that the

| egi sl ature enpower i ng t he
respondent to levy and collect
taxes used the word "inpose" only

and evidently, therefore, the term
shoul d ba taken to have been used
in a wder sense. Besides the
obj ect and pur port under | yi ng
section 60 appears to be that the
taxes to be i mposed by t he
r espondent ( Cant onnent Boar d)
should be consistent wth and
should conform to the State |aws
relating to inposition or taxes by
the local authorities. Section 60
further does not refer to State
laws in forceat a particular point
of ~ tinme but the St ate | aws
generally as mght be fromtine to
time _have been referred to. It wll
be “hardly in keeping wth the
obj ect and poli cy under | yi ng
section 60 that the respondent
should be permtted to continue
taxes in contravention of State
laws. the term "inpose" should,
therefore, be taken to have been
used in w der sense in section 60
and that being so, the respondent
cannot col | ect t axes in
contravention of State laws."

In the case of Hra Lal and another v.
anot her, 1972 Tax L.R 2051, the Hi nacha

has al so come to the conclusion that under
Cantonments Act, while inposing  a profession
276(2) of the Constitution cannot be viol at ed.
Accordingly, the appeals fail and are dism ssed. There

shal

be no order as to costs.

I ndi a and
Pradesh High Court
Section 60 of the




