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M RUDRAPPA & CRS

DATE OF JUDGVENT: 28/ 08/ 1996

BENCH

RAMASWAMY, K

BENCH:

RAMASWAMY, K
VENKATASWAM K. (J)

Cl TATI ON
JT 1996 (8) 171

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Thi s appeal by special leave arises from the order

dated July 25, 1990 of the Division Bench of the Karnataka
H gh Court in Wit Petition No.4044/86. Adnitted facts are
that one Mhamed Khan was the original owner of an extent
of 2 acres 37 gunthas of land in Survey No. 22/2 of Arundi
Village, Honnali Tal uk, Shinmpga District in Karnataka State.
The father of the respondents, Channabasappa was a tenant
under him Mhamred Khan sold the land to the appellant for
consideration after their father had refused to purchase the
| and. Subsequently, the appellant —again got issued notice
calling upon themto pay the rent. Since the respondents’
father had asserted his title and denied title of the
appellant’s father, he cane to file a suit for declaration
of title and for recovery of the possession, which was
decreed on Septenber 28, 1959 by operation of Cause (g) of
Section 111(g) of the Transfer of Property Thereby, he
forfeited his right to the tenancy on Septenber 28, 1959. It
was uphel d on appeal

It is clained that appellant had executed the decree
and came into possession of the land on April 13, /1967.
Subsequently, the respondents’ father filed an application
before the Land Reforns Tribunal for possession claimnng as
a tenant That application cane to be dismssed. Pending
those proceeding, the Anendnment Act 1 of 1974 (for short,
the "Amendrment Act") cane into force on March 1, 1974 which
anended the Land Reforns Act, 1961 (for short, the "Act")
which had cone into force in 1965. Application filed under
Section 129 was declared abated in appeal on account of
coming into force of the Amendnent Act. Subsequently,
anot her application under Section 48A canme to be filed. That
has given rise to the present proceedi ngs. Wen the matter
was di smssed by the Tribunal and cane up before the High
Court, a Division Bench of that Court in Wit Appeal No.
1051/ 1980 concl uded that since the eviction of the
respondents had taken place after the Act had cone into
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force, an order of eviction obtained against the respondents
was i noperative. Consequently, an application had to be
consi dered for eviction in accordance with the provisions of
the Act. Since that was not done the Division Bench renitted
the nmatter to the Tehsildar for reconsi deration in
accordance with the | aw. \Wen the same cane to be chal | enged
inthis Court in SLP 2866/1981, by order dated February 19,
1982 this Court while wupholding the order of renmand as
legal, had given liberty to raise all the relevant questions
afresh. After renmand, the claim of the respondents was
rejected. Utimtely, in the WP. No. 4044/86 by the
i mpugned judgnent dated July 25, 1990 the Division Bench has
hel d that their eviction under the decree obtained in OS No.
57/ 58 was not effective by operation of Section 22(1) of the
Act. Consequently, the Tribunals have committed error of |aw
inrefusing to restore possession of the land to the
respondents. Therefore, ~directions came to be issued as
under

"(i) 'The wit petition is allowed

with costs.

(ii)The inpugned order of the

Tehsi |l dar dated 23.9.1982 (Annexure

B) as al so of t he Assi st ant

Conmi ssi oner dated 20.1.1986.

(iii) The application filed by the

petitioners under Section 129 of

the Act stands all owed.

(iv) The Tehsildar is directedto

put the petitioners forthwith in

possession of the land of 2 acres

37 guntas in Survey No.22/2 of

Arundi Vil age, Honnal i Tal uk

Shinobga District, which was the

subject matter of their application

under Section 125 of the Act."

Shri R S. Hegde, |earned counsel appearing for the
appel l ant, contended that since the forfeiture of the
tenancy had by the respondents’ father has taken place prior
to the coming into force of the Act, his status of being in
possessi on was of a trespasser and not as a tenant. \Wen the
Amendnment Act had conme into force, he could be said to be in
possession as a trespasser. The Act, as anended under the
Amendnent Act, gives right only to a tenant. Since the
respondents were not tenants under the appellant’s father
they are not entitled to the benefit of the provisions of
the Act. It is al so contended that  Section 22 is
i napplicable to the facts in this case. Since the decree
passed agai nst the respondents’ father and the respondents
had beconme final, they cannot get any right to possession
under the Act. The execution had taken place in accordance
with the decree and as per the law prevailing at ‘that tine
and, therefore, there was to inpedinent in execution of the
decree against the respondents. W find no force in the
contention. The Act having come into force on 2.10.1965, the
provi sions thereof were applicable on 13.4.1967. Section
22(1) of that Act, in so far it is relevant for our purpose,
read thus:

"22. Eviction of tenant for default

etc.:- Not wi t hst andi ng any
............... decree or order of
a Court of | aw, or anyt hi ng

contained in any enactnent or |aw
repeal ed by Section 142 or in any
other law in force before the
commencenent of such enactnment of
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law . .......... no person shall be
evicted from any land held by him
as a tenant except on the follow ng
grounds, nanely,

(a) That the tenant has failed to
pay the rent of such land or before
the due date during two consecutive
years, provided the landlord has
issued every year wthin three
nonths after the due date a notice
inwiting of the tenant that he
has failed to pay the rent for that
year ;

(b) that the tenant' has done any
act which is permanently injurious
to the | and

(c) that the tenant has sub-
divided, sub-let ~or assigned the
 and i n contravention of Section 21

(d) that ~the tenant ~has failed to

cultivate the land personally for a

peri od of two consecutive years

(e) that the tenant™ has used such

land for a/ purpose other than

agriculture or allied pursuits ;

Provi ded that no tenant shal

be evicted wunder this sub-section

unl ess the | andl ord has given three

nmout hs’ notice in witing informng

the tenant of his decision to

termnate the tenancy and t he

particulars of the ground for such

term nation, and within that period

the tenant hes failed renmedy the

breach for which the tenant is

proposed to evicted."

A reading thereof would clearly indicate that ‘as on the
date the Act had conme into force the appellant had not taken
possession of the land. By operation of sub-section (1) of
Section 22 wth an non obstante cl ause, any decree or order
of a Court of law, or anything contained in any enactnent or
| aw repealed by Section 142 or in any other lawin force
before the comencenent of such enactrment or |aw, no person
shall be evicted from any land held by himas a tenant
except on the grounds enunerated in clauses (a) to (e) of
the Act. Admittedly, Clauses (a) to (e) do not contain any
of the grounds on which the respondents cane to be ejected.
The pre-existing right of |landlord under a decree of a court
of law or any other thing contained in any enactnent or |aw
repeal ed by Section 142, or bilateral contract stood
nullified and has put an end to all liabilities incurred by
the tenants. New rights and liabilities of the Iandl ord and
tenants were created, security of rights to the tiller of
the soil as also foruns are created for their enforcenent.
thereby, the Iliability of ejectnent incurred by the tenant
under contractual relationship prior to the Act had cone
into force and the enforceability of the decree has been set
at naught by legislative judgment. New rights have been
created in favour of the tenants in possession. Admttedly,
the respondents remained in possession as on the date the
Act had come into force, i.e., on Cctober 2, 1965. Execution
had taken place in 1967, i.e., after the Act had come into
force. Consequently, their eviction was clearly in violation
of Section 22(1) of the Act. The Hi gh Court was right inits
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conclusion that since the respondents succeeded to the
tenancy rights held by the father they took tenancy right by
i nheritance. They are entitled to the tenancy right held by
their father as intestate successor. Consequently, their
eviction in execution of the decree passed by the GCivi
Court was clearly in violation of Section 22(1) of the Act.
The principles of estoppel or res judicata do not apply
where to give effect to them would be to counter sone
statutory direction or prohibition. A statutory direction or
prohi biti on cannot be over-ridden or defeated by a previous
j udgrment between the parties.

The earlier Division Bench was also right in holding
that the eviction of the respondents was not valid in | aw
W are inforned that after the order was passed by the
Di vi sion Bench, the respondents have been put in possession
and are continuing possession.

Under these circunstances, we do not think that it is a
case warranting our interference. The appeal is accordingly
di sm ssed but in the circunstances w thout costs.




