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The | ncone Tax Appellate Tri bunal ~referred t he
following question of law arising out of its order . to the
H gh Court for its opinion :-

"Whet her, on the facts ~and in the

ci rcunmst ances of the case, the

Tri bunal was right on holding that

t he anmount s recei ved by t he

assessee by way of under charges,

do not constitute its trading

recei pts, and t hat accordi ngly

neither the surplus of the receipts

remai ning unpaid nor the anobunts

transferred by the assessee to the

profit and |oss accounts could be

assessed as the incone of the

assessee in the years 1953-54,

1956-57, 1957-58, 1958-59, 1959-60,

1960-61, 1961-62 and 1962-63 ? "

At all material tinmes, Karam Chand Thapar & Ot hers, the
assessee herein, carried on business as del credere agent of
the collieries and also a agent of the purchasers of coal
It acted, so to speak, as a double agent. The coal sold by
the collieries were sent by wagon to various purchasers FOR
The purchasers paid for the freight. Even if the wagons were
not filled to its full capacity, the practice of the
railways was to charge for the full wagon-load. 1In other
words, the purchasers did not get any rebate from the
railways for the wagons not being loaded to its ful
capacity. In such a situation, the assessee used to claim
fromthe colliery conpanies, what was described as "under-
charges". These ampbunts were realised by the assessee even
wi t hout any cl ai m being nmade by the purchasers. As and when
demanded by the purchasers, the assessee used to pay off
their claims on account of underl oadi ng of wagons out of the
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noneys obtained fromthe colliery conpanies.
there was an excess if receipts over payne

But
nts.

ambunt was assessed as assessee's incone, year
till the assessment year 1953-54. For the first tine, inits

assessment for the assessment year 1953-54

, th

every year,
The surpl us
after year,

€ assessee

clained that these anpbunts of surplus receipts on account of

"under-charges" were not its inconme at al

. The

assessee’s

contention was dealt with by the Income Tax Oficer in the

assessnent order as under :-

"The assessee had cl ai med exenpti on
in respect of Rs. 50, 294/ -
Rs. 65, 994/ - out of Rs. 68, 267/ -
uncl ai med credit balances witten
off during the year. In the return
exenption was claimed in respect of
Rs. 53,537/- but at the assessnent
stage, the claimwas enhances to
Rs. 65,994/-. This ampbunt  of Rs.
65, 994/ - consi sts of credit
bal ances in the nanes of various
parties. Rs. 6,625/- credit balance
in the banks Rs. 4,171/- and under
charges Rs. 55,197/-. It may be
mentioned here that | ast year
exenption in respect of under
charges was not pressed for at the
assessment stage nor it was claimed
in appeal. The assessee has witten
that under charges are in-respect
of freight of under |oaded wagons
which their custoners had to pay
under the railway rules in spite of
the fact that the full capacity by
t he vari ous suppliers. These
charges it is stated were claimed
on behalf of their custonmers which
remai ned uncl ai med with t he
assessee. No evidence was produced
in support of this contention. The
under charges do not stand credited
to the account of the customers. In
the absence of any evidence it is
not proved that these were not in
the nature of trading receipt and
the contention of the assessee
conpany fails...... "

The Appellate Assistant Conmi ssioner
the order of the Income Tax Oficer wth
observations : -

"the appellant clains to act as

brokers for supply of coal to the

permt holders by placing orders

t her eon with t he vari ous

collieries. the collieries supply

the coal directly to the permt
hol ders "with railway freight to
pay: at the destination but it
raised a debit note against the
appel l ant from the permt hol ders.

It sonmetimes happens, nore often

than not, that the <collieries for

not load the wagons to its ful

carrying capacity but the railways
charges the full freight as if the
wagon is full | oaded. The appell ant

in ap
the

peal upheld
fol | owi ng
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i medi ately prefers a claim wth
the collieries for the excess
freight paid in respect of coa

actually not supplied and realised
the sane. The paynments are nmade to
the ultimte buyers from these
receipts as and when <clains are
preferred by them Transactions of
the appellant by way of purchase
and sale of coal anpbunt to severa

crores of rupees and the excess
freight charges by the railways for
the coal actually not supplied by
the collieried and realised by the
appel lant from collieries conmes to
a very sizable figure of the order
of 1 or 2 lacks of rupees. The sane
is paid over to-the permt hol der

when 'a claimis preferred by them
and ‘after nmeeting this claimthere
is always  a sizable ~balance left
whcih is transferred tothe profit
& loss account” under the head
m scel | aneous receipts. The 1.T.0O

taxed the sane as the appellant’s
i ncone from business inasnuch as
the same has arisen in the course
of the appellant’s trading activity
and in view of the treatnent given
by the appellant itself treating
these anmpunts as incone in its
accounts. At the tine of hearing
the | earned Advocate contended that
t hese uncl ai med bal-ances
transferred to the profit & |oss
account could not be treated as the
appel lant’s incone since they did
not have the <characteristics of
income at the tinme of receipt and
reliance was placed on the decision
on Morley V, Tattersall (22 Tax
Cases page 51). Reference was made
to this passage "The noney which
was received was noney which had
not got any profit making quality

about is; is was noney which, in a
busi ness was the client’s noney ans
nobody else’'s. It was noney for

which they were liable to account
to the clients, and the fact that
they paid it into their own
account, do they clearly did, and
the fact that it remained in their

assets until paid out do not alter
that circunmstances". |In a nutshel
his argunent was that if the

receipt did not partake of the
nature of a trading receipt it
could not be taxed nerely because
the appellant treated the same as
incone in its accounts.

6. | have heard the argurment of the
| earned Advocate. In ny opinion the
case does not fall within the ratio
of the above decision. first of al
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the appellant prefers a claim on
the collieries and gets if by its
won right and what if transmits or
pays out to the constituents may
forma legitimte item of outgoing,
but is cannot be said that the
recei pt by the appellant was nerely
a receipt for and on behalf of the
third parties. The appellant has
not treated these receipts as
liabilities in its accounts an in
nmy opinion it was clearly an incone
receipt arising inthe course of
appellant’s trade. But the sane
shoul d be taxed in'the manner which
the I.T.O has done by taxing them
in the year when the assessee had
transferred certain portions from
this account received during this
year. _are Rs. 208913/59 and t he
amounts paid are Rs. 109049/ 10.
there is thus a net surplus of
Rs. 99863/11/9 or - in round figures
Rs. 99864/ - whi ch shoul d be taxes as
i ncome of this year in the place of
Rs. 55197/- which is the anount
whi ch has been transferred by the
appellant to ‘the profit and loss
account and which has been taxed by
the [.T.0 The anpunt to be taxed
is the higher figure of Rs.99864/-
and in that view of the matter

there will be an enhancenent on
this account to the extent of
Rs. 44667/ -."

The assessee nmade a further appeal to the tribunal. The
tribunal after referring to a larger nunber of decisions
including three English cases - Mrley (H MIlnspector of
Taxes) V. Messrs Tattersall (22 Tax Cases 51), Jay’'s-The
Jewel lers Ltd. V. Conmissioners of Inland Revenue (29 Tax
Cases 274) and Elson (Inspector of Taxes) V. Prices Tailors
Ltd. (1963) 1 AER 231 - concluded that the anmounts
received by the assessee fromthe colliery conpanies on
account if under-charges were not its trading receipts. The
tribunal strongly relied on the observations of Calcutta
Hi gh Court in the case of C I.T.V. Sandersons & Mirgans (AR
1969 Cal . 211) wherein it was held that the ampunts received
by a firmof solicitors on behalf of its clients was not its
inconme when it was received and will not be treated as its
income later on nmerely because the ampunt renmined with the
firmand was utilised by the firmin its business. The
tribunal strongly relied on the following observations of
the Court :-

Y The Solicitor is the agent of

the client.... W are of opinion

that when a solicitor receives

noney from his client, he does not

do so as a trading receipt but he

recei ves the noney of the principa

in his capacity as an agent and

that also in a fiduciary capacity.

The noney so received does not have

any profit nmaking quality about it

when received.. .. The solicitor

remains liable to account by this
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noney to his client.

We think these observations ful
apply to the facts of the present
case. It was then contended for the
Revenue that since the solicitor
did not stand in the position of a
trustee to the client and since the
Limtation Act applied, the renedy
of the clients to recover by
[imtation. This contention was
rejected, their Lordshi ps observing
"W do not t hi nk t hat this
consideration in any way alters the

| egal position... Thus even though
the remedy of sone of the clients
may have becone barred by

l[imtation, even then the batted

debt did not becone the incone of

the assessee." These observations

apply with equal force here and

make-it —clear that the transfer of

sone of the balances tothe Profit

& Loss Account by the assessee done

not convert it into a trading

recei pt, even/ if such transfer is

based on the ground of linitation

W nmay only add that, on this

aspect of the case, it is true that

their Lordships were not asked to

consi der Jay’s case but their

decision is binding on us. W see

no difference between the character

of the assesee’'s receipts in that

case and here except that the

amounts involved are | arger:™

On the application of the Departnment, the aforesaid
question of law was referred by the Tribunal to /the Hi gh
Court. The High Court upheld the order of the /Tribunal
Hence this appeal to this Court.

It has been argued that the character of the trading
receipt is finally decided once for —all as soon as the
amount of noney is received by a trader. —If the nmoney is
received as his trading profit, it is taxable as his incone.
But, if the anobunt is received for and on behal f of sonebody
else, then is does not becone a trading receipt. The npney
in such a case, did not belong the assessee. |In this case
the money which was received by the assessee was really for
and on behalf of the purchasers of coal and it was being
held for and on behalf of the purchasers. It may be that
sone of the purchasers did not denand their dues as result
of which the assessee was left wth a surplus. But, since
the true character of the surplus when the anount was
recei ved was not trading receipts, it could not be inpressed
with character later on nerely because some of the
purchasers were not paid their dues for one reason  or
anot her.

We are unable r uphold this contention nade on behal f
of the assessee. first of all, from the facts narrated
above, it is difficult to hold that the nobney on account of
under - charges was received by the assessee for and on behal f
of the their customers. Even before the custoners nade any
denmand, the assessee lodged its claim with the «colliery
conpani es and received paynents. It has been noted in the
order of the Tribunal, "It is not clear whether the terns of
the contract between the colliery and the consignee entitle
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the latter to call wupon the fornmer to refund to himthe
excess freight charged on the ground that such excess
freight was charges because of the colliery' s negligence in
| oading the wagon to full capacity. It is not also clear
whether in the absence of a contract to that effect the
colliery will have valid defence against such claim if
made." It has not been established by producing the contract
or any other evidence that the colliery was bound to supply
coal in such quantity as would load a railway wagon to its
full capacity. Freight was payable by the purchaser. That
was a matter between the purchaser and the railways. The
onus lies on the assessee to prove facts which entitle his
it claim a deduction. The tribunal has noted that is not
clear upon the seller (colliery conmpany) to refund to him
the excess freight charges. It is difficult to see how the
tribunal without the facts being clear came to the
concl usi on that the colliery conpanies were under |ega

obligation to reinburse to the consi gnee for underl oadi ng of
t he wagons.

In.any event, the finding of fact is that only sone of
the consignees demanded reinburserment of excess freight
paid. But even if no specific demand was nmade, the assessee
use to realised |large amounts every year on account of
under - charges. For exanpl e, the Appel | ate Assi st ant
Conmi ssioner has noted that during the vyear appeal, the
assessee realised Rs.208913/59 as under-charges but paid out
only Rs.99863/11/9. The surplus anmount was ultimtely taken
to assessee’s profit and loss account as mscellaneous
recei pts. The assessee did not contest assessnent of these
amounts as profits from its -agency business till the
assessnment year 1953-54. The departure from the |ong
standing practice was justifies on the ground ‘that the
amount received as under-charges fromthe collieries were
held in trust by the assessee for and  on behalf 'of the
purchasers of coal. M. Verma, appearing on behalf of the
assessee, has contended that the assessee nmay have comitted
breach of trust in treating the amounts as its own but the
fact renmins that the noney was held in trust for the
consunmers of coal. The character of receipt wll not change
nerely because of the accounting practice of the assessee.
As has been noted earlier, the case of the -assessee’s
conduct. The assessee has brought the surplus anmounts as
m scel | aneous receipts tois profit and |ass account year
after year. A trustee nornmally should not ningle his own
noney with noney held in trust. The conduct of the assessee
does not indicate that the assessee was treating the anount
as nothing but his own. It was using it as part of its
profits of business. The natural presunmption  fromsuch a
conduct will be that these anbunts were the assessee’s own
profits from its coal agency. The sum and substance for the
case is that the assesssee without any demand from the
purchasers of <coal, claimed from the colliery conpanies
| arge ambunts of nobney vyear after year as under-charges.
Sonme of the purchasers demanded paynent on account possibly
as del credere agent of the collieries. But the fact remmins
that this was the node in which the assessee was doing its
busi ness and vyear after year, surplus was generated which
was taken by the assessee to its profit and | oss account.
There is nothing in trust. Even if a purchaser demands
rei mbursenment for underl oading of coal, any paynent by the
assessee Will be entitled to usual deduction. But that facts
brought on record and the conduct of the assessee belies the
case of any entrustnent of noney for and on behal f of sone
purchasers of coal. There are actual four findings of fact
made by the tribunal in this regard. The first is that the
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freight charges have to be paid the consignees and not by
the colliery nor by the assessee who was only an agent. The
second finding of fact is that the assessee has realised
fromthe colliery conpany in course of its business from
time to tinme various anobunts on account of under-charges.
The third finding is that only a portion of the anpunt thus
realised by the assessee was utilised to pay the consi gnees.
The fourth fact found by the tribunal is that the surplus
amounts, year after year, has been taken by the assessee to
its profit and |loss account and had been assesses to tax
wi thout contest as its incone frombusiness in the earlier
years of assessnent.

The case of the assessee that it paid the consignees
fromtinme to tine some anmobunts on account of under-charges
has been accepted by the tribunal. But there is nothing to
indicate that the anpbunts - which the assessee received from
the collieries in-usual~ course of business were not on its
own account but-on behal f of unspecified consignees who had
not even made any claim The agency contract under which the
busi ness ' was carried in _was not produced before the
tribunal. But —the tribunal has recorded the fact that the
assessee has a dual role toplay in these transactions. He
was a del credere agent for the colliery conpanies. So far
as the consignees were -concerned, he arranged for delivery
of coal FOR There is nothing to indicate that he has
guranteed that the railway wagons would be fully | oaded by
the colliery conpanies. The only argunment -of the assessee
was that paynent of ‘under-charges by the colliery conpanies
in such cases was customary. It may be that the collieries,
according to trade practice, —had to pay the consignees for
under| oading the wagon. But fromthis it does not follow
that what the del credere agent received fromhis principa
in course of his trade was not his trading receipt. He
col l ected noney on account of under-charges not on the basis
if on a demand made by the purchasers, but as a matter of
routine irrespective of any demand by the consignees. If and
when any purchaser nade denmand for paynent, sone paynents
were made. The surplus balance was taken to the profit &
| oss account. It nust be presuned that noney taken'to the
profit and [|oss account of the assessee will be its trading
recei pt. No fact had been brought on record to the contrary.
The anmount was not kept in a suspense account or shown as a
liability. It should also not be readily inferred that the
assessee mngled the noneys which he held in trust-withhis
own profits and utilised it as profit if-his business. On
the contrary, the inference should be that the -assessee
acted in accordance with law and not contrary to law. M.
Verma’s contention that the assessee may have acted in
breach of trust but that will not alter the character of the
recei pt cannot be upheld in the facts and circunstances of
this case.

M. Verma strongly relied on the decision in the case
of Morley (H MInspector of Taxes) V. Messrs. Tattersall (22
Tax Cases 51) and contended that the unclai med bal ances of
the assessee in the instant case was of the sane nature as
uncl ai med bal ances in the case of Tattersall and coul d not
be treated as revenue receipts for the purpose of taxation
Messrs. Tattersall were auctioneers who sold horses on
behal f of their <clients. From the purchase price, the
deducted comm ssion and other expenses. The bal ance anount
was payable to the vendors on the Monday week follow ng the

sal e. At the foot of the printed conditions of the
contract, it was stated in bold type "No noney paid, or
remttance sent by post, wthout a witten order". On a

nunber of occasions, the vendors did not imrediately cal
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for paynment of their noney. Consequently, noneys renmmined in
the hands of the firmto the credit of the vendors. Many of
t hese bal ances remai ned uncl ai med for cosiderabl e nunber of
years but the position in law adnitted by the revenue was
that vendors were entitled to claimthe payment of noney at
any time wunaffected by the statue of limtation because of
the absence of a witten order as required by the conditions
of sale for making paynent. the Court pointed out that "we
are dealing, therefore, with obligation which, as a natter
of law are existing obligations which the formcan be called
upon to performat any nmonent. That is a matter not w thout
i mportance in the exam nation of this case.”

The other inportant features of Tattersall’'s case was
that the unclai med bal ance was never taken to the Profit and
Loss Account. The business was initially carried on by
Tattersall alone. He took a partner on 23.2.1922. Thereafter
a third partner was taken on ~23.3.1936. Wen the first
partner was taken to the partnership, the unclained bal ance
whi ch was ' shown under the heading "Auction Sales Suspense
Account" 'in~ the books of the firmwas transferred to E. S
Tattersall Capital Account. Wwen the third partner M.
Needham was brought into the partnership, out of the
uncl ai mred bal ance, sone —anobunt was transferred to the
personal current account of Tattersall —and sone to the
personal account M. Deane the other partner. The
partnership deed provided that such liabilities as subsisted
on respect of the unclainmed bal ances -should be assuned by
the partnership and any paynents actually nade in respect
thereof should be borne by the partners in proportion to
their shares of profits at the  tinme when the paynment was
made. I n view of the said facts, it could not be argued that
the receipts arising out of the sale of horses belonging to
the clients were trading recei pts of the firm of
acutioneers. In fact, it was recorded inthe judgnment by Sit
Wlfrid Geene, MR that -

"Both arguments proceeded on- the

footing that it was inmpossible to

say that the suns when received

were trade receipts . . . It mght,

| think, be nore convenient to deal

with M. HIll's argument first,

because that is the one which

starts off with this perfectly

clear adm ssion, that the noney

when received fromthe purchasers

was hot a trade receipt. That

proposition, I shoul d have

thought, in any case was quite

incontestable.  ................ I

invited M. Hills to point to any

authority  which in any  way

supported the proposition that a

receipt which at the time of its

recei pt was not a trading receipt

could by sone subsequent operation

ex post facto be turned into a

tradi ng receipt, not be it

observed, as at the dat e of

receipt, but as at the date of the

subsequent operation. It seens to

me, wth all respect to that

argunent, that it is based on a

conpl ete m sapprehensi ons of what

is meant by a trading receipt in

Income Tax |law. No case has been
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cited to is in which anything |ike

that proposition appears. It seens

to ne that the quality and nature

of a receipt for | ncome Tax

purposes is fixes once and for al

when it is received.”

M. Verma has laid great enphasis on this passage in
the judgnent of Greene, MR and had argued that in the
instant case the nobney in the hand of the assessee was the
client’s noney and was not a trading receipt when it came
into the hand of the assessee, it <could not thereafter
change its character and becone trading receipt by some
subsequent operation.

In our judgnent, the observations nmade by Greene, MR

will have to be understood in the special facts of that case
and not hi ng nmore shoul'd be read into than what has been laid
down. Tattersall sold horses «on behalf of his clients. He

was an auctioneer. The noney arising out of the sale of the
horses was of his clients. Al though the ampunt renmi ned for
a considerable period with the form the <claim was not
barred by limtation because no 'noney was payable by
Tattersall without a witten order. Greene, MR enphasised
that he was dealing with a case where the form had an
exi sting dealing wth a case where the form had an existing
obligation to pay.

In the instant case, the assessee collected the anpbunts
of under-charges in advance even before -any claim was
| odged. He realised the anmounts from the Colliery Conpany
not because any demand was made agai nst him_ but possibly,
in order to protect himself from the eventuality of any
demand being nmade against himas the del credere agent of
the seller. The second inportant feature is that there is no
finding as in the case of Tattersall  that when the
assessment was nmade, there was still an existing liability
to pay. Geene, MR has enphasised that this was an
important feature in the Tattersall’s case. The third
feature which has not been explained is why the assessee
year after vyear, brought these paynment on account of under-
charges into the profit and |oss account. The onus lies in
the assessee to explain his conduct. Usually what is entered
into the profit and |oss account is the profit or |oss of
the business. The assessee wusually wll ——not enter -into
profit and |oss account sonething which is not profit or
| oss of his business at all

The other contention of M. Verma is that an anount
which is not initially received as a tradi ng receipt, cannot
becorme a trading receipt by influx of time. This proposition
which was stated in Tattersall’s case has to read in the
context of the facts of that case. It cannot be | aid down
that, as a natter of |aw, any ampbunt which was initially not
received as a trading receipt, can never becone a trading
receipt. There are two English decisions after Tattersall’s
case in which amounts which were not received initially as
trading receipts were eventually regarded as business
i ncone.

In Jay’'s-The Jewellers, Ltd V. Comm ssioners of |nland
Revenue (29 Tax Cases 274), the assessee-Conpany carried in
busi ness of Jewellers and pawnbrokers. In course of its
busi ness of pawnbroking, it sold unredeemed pledges. The
Conpany used to nmake | oans to pawners of three classes - (a)
pl edges pawned for a sumof ten shillings or under; (b)
pl edges pawned for a sumexceeding ten shillings and not
exceeding ten pounds; and (c) pledges pawned for a sum
exceeding ten pounds. The business of pawnbroking was
controll ed by the Pawnbrokers Act, 1872. Under Section 17 of
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the said Act, it was provided that a pledge pawned for ten
shillings or under, if not redeened wthin the year
redenpti on and days of grace shall, at the end of the days

of grace, becone the pawnbrokers absolute property. There
was not di spute about the assessability of the same realised
on sale of pledges under class (a). The Conpany adnitted
that any profit realised by it on sale of pledge property
was taxabl e receipt of its trade.

Under the provisions of the Act, the Conpany was abl e,
in cases of pledges exceeding ten shillings but not
exceeding forty shillings, to dispose of the property
pl edged by public auction. In cases where pledges were sold
for nore that the anmount of the |land and interest due at the
time of sales, the excess had to be paid to the Pawnee on
denmand provi ded the demand was nade within there years after
the sale. 1In the case of goods pledged for a sumten pounds
or nore in terns ~of a special contract, the Conpany was
entitled to dispose of the property pledged as security
either by public auction or private contract and out of the
proceeds to pay all expenses of and incidental to such sale
and to retainthe anount of the said |oan and interest. No
time limt was laid down within which the surplus noney had
to be paid to the pawner ~or within which the Pawnee m ght
demand from the Conmpany to pay the surplus on any sale.
Before the Court, two types of cases cane up for
consi deration: (1) where the | oad was over the shillings and
three-year period did not applied and (2) where the three-
year period did not apply and the pledger’s rights were not
barred by linmitation of six years. The Court noted that for
various reasons, the grater part of the surplus realised by
sal e of pledges was never demanded by the pledger and
ultimately became the property of the pawnbroker. The
guestion was . Wre these surplus receipts. in the
pawnbr oker’s trade assessable profits and if so, when? The
contention of the assessee-Conpany was that is was entitled
to |eave the surplus out. of ~their trading accounts
altogether. There was no doubt that these surpluses were
debts owed to the customers and that for three years or six
years as the case nmmy be, the Conpany coul d be call ed upon
to pay the anpbunt to the custoners. The whole anmpbunt was a
legal liability. The Court held that the surpluses were not
trading receipts in the year in which they were received. On
this aspect of the matter, the case was conpl etely governed
by Tattersall Case (supra).

Atkinson, J. thereafter dealt wth +the Jissue thus:
"Then comes the nore difficult question: Can a surplus be
treated as a trade receipt of the year in which, it not
havi ng been clainmed by the pledger, the pawnbroker becones
entitled to retainit as his own?" On the strength of
Tattersall, it was argued by the assessee-Conpany that
either the receipts were trade receipts or they were not at
the tinme of the receipt. If they were not trade receipts at
the time of the receipts nothing that happen afterwards
could make themtrade receipts. The question was answered in
the follow ng manner: -

"The true accountancy view woul d, |

thi nk, demand that these suns

should be treated as paid into a

suspense account, and should so

appear in the balance sheet. The

surpluses should not be brought

into the annual trading account as

areceipt at the tine they are

received. Only tine will show what

their ultimate fate and character
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will be. After three years that
fate is such, as to one class of
surplus, that in so far as the
suspense account had not been
reduced by paynments to clients,
that part of it remaining becones
by operation of law a receipt of
the Conpany, and ought to be
transferred from the suspense
account and appear in the profit
and | oss account for that years as
a receipt and profit. That is what
it in fact is. Inthat year Jays
become the richer by the anount
whi ch automatically becones theirs,
and that asset arises out of an
ordinary trade transacti on. It
seens to me to -be the comopnsense
way of dealing with these matters."
Di stiingui shing Tattersall Case on facts, it was states
that -
"But here the position is quite
different. Here, at the end of
three years, the nmoney in question
the three-years-old surplus, did
attain totally different quality; a
different quality was inprinted on
surpluses three year old. | _think
there was then a definite trade
recei pt. At the end of" three
transaction, and it seens to ne
that what the Master of the Rolls
was dealing with in that case was s
situation quite different fromthat
whi ch exists here."
It was further pointed out by Atkinson, J. that even in

Tattersall’s case G eene, MR, (dealing with the argunent
that the quality of the transaction had changed, had
observed that if this argunent was to be nade, it was

essential that sone act which was effected by the turning
into a trading asset of sonething which was not a trading
assets, should have taken place wi thin the accounting year
Di stinguishing the facts of the Tattersall’'s case Atkinson
J. pointed out :-

"There, no asset was created. A

nmere change in the nmethod of book-

keeping created no asset. |In this

case, a new asset was created

automatically by operation of |aw

at the end of the three years, and

comon sense would seem to denand

that should br entered in the

profit and loss account for the

year and be treated as taxable.”

Atkinson, J. pointed out that Tattersall’s case was
di stingui shabl e because in that case there had been no
change whatsoever in the character and nature of the nobney
held by the auctioneer. The noney was payable only upon
instruction of the client. The Satatue of Linitations had
not commenced to run and the Court was dealing nerely with
the effect of a change in the nethod by which the suns were
dealt with inthe firms book. |In the case of Jays-The-
Jewel l ers, Atkinsin, J. fisrt held that Conm ssioners were
right in holding that the surplus ampunt could not be deemed
to be trade receipt of the year in which they were received.
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However, thereafter, Atkinson, J. whet on to say that a
surplus could treated as a trade receipt of the year in
which it not having been clainmed by pledger, the pawnbroker
becane entitled to retain it as his own. Atkinson, J.,
therefore, concluded that after |apse of the period of three
years the debtors lost their right and the noney becane the
pawnbr oker’s noney. It having been received in the course of
the trade will have to be treated as trade receipt after the
end of third year of sale and therefore, should be brought
to assessnent as such

The next category of case were pledges for 10 Pounds or
nore. At the end of sixth year the custoner’s renedy becamne
barred by laws of limtation. It was held:-

"But, from the business point of

view, | think, the position ought

to be treated as the sane. In

practice those anpbunts would be

dealt with ~and properly dealt with

by the firm as their own.. They

coul'd not get into difficulties by

so doing; they cannot be called

upon to pay, and | -do not think any

di stinction ought to be dr awn

between the three-yearly surpluses

and the six-yearly surpluses...."

The scope of Mrley (H MInspector of Taxes) V. Messrs
Tattersall was al so examined in the case of El son (Inspector
of Taxes) V. Prices Tailors Ltd., (1963) 1 Al England Law
Reports 231. The facts were that ~when taking an order for
made-t o- neasure garnments. the appellants, who carried on
busi ness as bespoke and ready-to-wear tailors, recorded a
customer’s neasurenent on an order form The custoner woul d
then be asked for a deposit. After the custonmer has paid the
deposit, its anmpunt was recorded on the order form from
which a slip detached and given to the custonmer. This slip
showed the price, and the balance; the difference being the
amount of the deposit. [If, ' subsequently, the /custoner
declined to take the garnment, the appellants refunded his
"deposit", but where, as often happened, neither garnent,
nor "deposit" was clainmed after several reninders, they
transferred the suns to an uncl ai ned deposits account, from
which they assessed to incone tax in respect of unclainmed
deposits as trading receipts of their business in the year
i n which they were paid.

It was held by Ungoed-Thormas, J. that the sunms called
"deposits’ were the property of the appellants from the
nmonent of receipt, though subject to certain contingencies;
accordingly each deposit was a trading receipt of the year
in which it was received by the appellants.

The case of Tattersall and Jays-The Jewellers wer e
di stingui shed in the foll owi ng manner: -
"In Mrley V. Tattersall, t he

vendors’ uncl ai ned bal anced of
proceeds of sale of horses were
held not to be trading receipts;
and in Jay's. The Jewellers, Ltd.

V. Inland Revenue Conrs.., Inland
Revenue Conrs. V. Jay’ s. The
Jewel | ers, Ltd., a pawner’ s

uncl ai med bal ance in the hands of a
pawnbr oker of the proceeds of sale
o fan unredeened pledge, after
satisfying the anobunts due under
the pledge, was held not to be a
trading receipt wuntil the pawner’s
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claimwas statue-barred. In these

cases, the balances in the trader’s

hands were not their at all but

were held for others, and this fact

is fundanental to the decisions.

The traders had no beneficia

interest in themat the relevant

time, and although it was because

they were not receipts of their

trade at all."

Utimtely, Ungoed-Thonas, J. concl uded that the
deposits received by the taxpayer was a trading receipt and
not the less so because they mght or mght not have to be
debi t ed agai n.

In the case of “Jays the Jewellers, it has been
categorically laid down that the noney which bel onged to the
custoners and whi ch arose out of sale of custoner’s property
coul d becone a trading recei pt when the custonmers did not or
could not / make any claimagainst that noney in | aw and t he
amount was taken by the assessee to its profit and |oss
account. In fact, it was enphasized that was the correct
accounting practice. Atkitson, J. pointed out that a new
asset could cone into existence autonmatically by operation
of | aw. VWen no demand for paynent was nade comopnsense
requires that such anmount should have 'entered into profit
and | oss account for the year and be treated as taxable.

In the case before wus, in the wrds of Atkinson, J.,
noney in question arose fromtradi ng operations. The surplus
had arisen out of ‘trading transactions and taken to profit
and loss account. It has a definite quality of trading
recei pt. The noney was not received by the -assessee by
selling properties of the custoners. There “is nothing to
show that the noney obtained by the assessee in course if
his usual course of business from the colliery | conpany
actually belonged to the consignees. There is not factual or
| egal foundation for this proposition. The finding of fact
is that as and when the consignees denmanded paynent on
account of underloading, the assessee made such paynents.
Such paynments nust have been on behalf of the collieries.
But the assessee had received nore that it spent. Neither
the colliery not the assessee has any obligation the seek
out the consignees and pay them on account of underl oadi ng
of wagons. The anpunt received by the assessee from the
collieries was not on account of any claimactually | odged
by the consignees. M. Vernma strenuously ~argued that the
amount in the hands of the assessee belonged to the
consi gnees. The Tribunal has found that the anpbunt was paid
to the agents out of sale proceeds of the coal. The
consignees could not claim that a portion of the 'sale
proceeds in the hands of the assessee belonged to the
consi gnees were their owmn nmoney. Till they were paid, the
noney did not belong to them nor were held on trust for
them Simlarly, when the del credere agent was paid, the
consi gnees could not claim that the noney bel onged to them
even before mmking any claim The noney was the agent's
noney till the consignee nmde his claimwhen consignee was
paid, it becane his noney and the agent‘s expenditure. The
Appel | ate Assistant Commissioner on his order conpiled the
following table to show how the anmount was treated in the
bal ance sheet of the assessee year after year

Assessnent Credit Debi t Net * Transfer to
P.L. AJC
Year Rs Rs Rs Rs

1953- 54 2.08,913 1,09, 049 99,863 55,197
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1956- 57 1, 48, 927 85, 898 63, 029 1, 06, 509
1957-58 1,79, 048 99, 860 79, 188 83, 137
1958-59 ... ... details not available...........
1959- 60 do 97, 551
1960- 61 do 1, 02, 832

This chart reveals that year after year, |arge suns of
noney were received by the assessee from the Collieries
(credit side). Various sum of noneys were al so paid out from
time to time to meet the clainms of the custoners. But the
fact remains that every year, the assessee was left with a
substantial anmount as surplus and that surplus arose every
year for the last ten years.

To our mind, the case is very sinple one. The assessee,
in course of his business collected every year substantia
amounts on account of under-charges. The sums so coll ected
were the property of “the assessee subject to certain
contingencies. It did not cease to be a trading receipt
because, in the words of Ungoed  Thomas, J., they mght or
m ght not' have to be debited again. The assessee's account
all along showed a steady surplus in this account. The
clains nade by the consignees nmade their clains, they were
pai d. These paynments-will ~have to be treated as trading
expenses. W do not ‘see the case as a case of transaction on
capital account. On the contrary, this is a sinple case
where trading receipts were nore than expenditure. The

bal ance will have to be drought to tax -as profits of
busi ness. As pointed out by Atkinson, J. in the case of Jays
the Jewellers, a comon sense view will have to be taken in
such case.

We shall now refer to some of the other cases that were
cited.

In Bijli Cotton MIl (P.) Ltd. V.~ Conmssioner of
I ncome- Tax, Lucknow (1971) 81 | TR400, the finding was that
fromthe outset, the excess of the price was inpresses with
the character of trust noney to be held by the assessee on
behal f of the quotaholders. The assessee was a cotton mll
who manufactured and supplied yarn which they sold. These
deal ers were known as quotaholders. Subsequently, the
arrangenent was nodified and the manufacturers could sel
the stock directly to the wholesalers with the result that
t he quot ahol ders were excluded fromthe business altogether
In order to prevent hardship caused to the quotahol ders, an
order was issued by the Textile Conmi ssioner requiringthe
manuf acturer to recover from the whol esale dealer price of
the yarn at the controlled rate and pay to the quotahol ders
that part of the sum which represent the excess over the ex-
mll price. The sale was deened to be by the manufacturer on
behal f of the quot ahol ders. The anounts due to the
guot ahol ders wer e credited to an account call ed
"quot ahol ders margin account”. The Court found that under
the order dat ed 13.9.1945 i ssued by the Textile
Conmi ssioner, the sale to the wholesalers were deenmed to
have been made by the manufacturers on behalf of the
guot ahol ders. In this context of facts, the Court held that
if there was any excess left in the account of the
qguot ahol ders, that could not be treated as inconme of the
assessee. It was held that the anpbunts standing in the
"quot ahol ders margin account” did not belong to the assessee
but to the quotahol ders because the sale was deened to have
been nade on behal f of quotahol ders.

In the instant case, the assessee had |odged a claim
and the Colliery Conpany paid the anount clained in usua
course of business. At that stage, none of the consignees
had made any claim There is no deem ng cl ause or any scheme
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by which it can be said that the anbunt was deened to have
been collected on behalf of the consignees. The nobney
belonged to the assessee. It arose out of a trading
transaction. The entire amount is Assessee’s incone. If any
di sbursement has to be made on account of the railway wagon
not having been fully loaded that wll be a business
expendi ture. The expenditure nmay have to be set off fromthe
recei pt but the noney had been given in the instant case by
the collieries to the assessee as deposit to be held in
behal f of the purchasers.

In the case of Conmi ssioner |Incone Tax, West Bengal -1
V. Sandersons and Morgans (1970) 75 ITR 433, it was held
that the assessee-firm of solicitors had credited as sum of
Rs. 4,078/ - being the aggregate of unclai ned bal ances in as

many as 83 personal |edger accounts of the assessee in
connection with the cases  conducted by the assessee for a
few years. It was held by the Court that the amount was not

t axabl e as the noney bel onged to the assessee’s clients. |
do not see how t hi s case hel ps the respondents in this case.
In this 'case, it~ was found that he noney was entrusted to
the assessee by the clients. The noney was their noney and
after deducting of expenses, the bal ance amount continued to
be held by the assessee in behalf of various parties. Since
the money belonged to the clients of the firmof solicitors
fromthe very beginning, it could not be equated with the
noney of the solicitors in the relevant year of account.
Not hi ng had happened in this particular year to convert the
clients’ noney into income of the solicitors.

The surplus anpbunt in this case was generated in course
of carrying on business by the assessee. The assessee had
not been entrusted with the —amount in question by anybody.
He cl ai mned and obtai ned noney fromthe colliery in the usua
course of business. This noney he obtained not because the
consi gnee had denanded it. Irrespective of may demand by
the consi gnees, he got this noney from the colliery
conpanies. If no demand canme from any of the consignees, he
woul d have kept the entire ampbunt hinself. As a matter of
fact, it had been found that only some of the consignees
denmanded paynent and were paid by the assessee. This was the
manner in which the assessee conducted his business and the
surplus arose in regular course of business year after year

The conduct of the assessee al so goes to show that the
assessee himself did not treat the anpbunt as trust noney.
The amount was not shown as a liability nor was it kept in a
suspense account. It was taken as miscellaneous receipt to
the profit and |loss account. He mingled the money with his
other profits of business and treated the noney as hid own.
There is nothing in the facts of the case to suggest that
the noney received by the assessee from the colliery
conpani es actually belonged to the consignees and were not
the assessee’ s own nobney.

W are of the viewthat the question referred by the
tribunal should have been answered in the negative and in
favour of the Revenue and we answer it accordingly. The
appeal s are allowed. The parties to bear their own costs.




