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In this appeal by special |eave, the question of
i mportance arising therein is whether the alleged breach of
carrying humans in a goods’ vehicle nore than the nunber
permtted in ternms of the insurance policy, is so
fundanental a breach so as to afford ground to the insurer
to eschew liability altogether? Ancillary to the question is
the poser : whether the terns of the policy of insurance
need be construed strictly or be read down to advance the
mai n purpose of the contract as viewed by this Court in
Skandi a I nsurance Co. Ltd. vs. Kokil aben Chandravadan & Os.
[ 1987 2 SCC 654]7?

The appellant herein was the registered owner of a
"Tata’ Truck bearing No. KA-13/438, duly ~insrued wi.th the
Oiental Insurance Co. Ltd. the respondent herein, vide
Policy dated 24.8.1990 covered for period uptil 23.8.1991.
The policy was conprehensive in nature, covering risk to the
limt of Rs. 2,09,000/-. During the subsistence of the
policy, the vehicle of the appellant nmet with an acci dent on
5.8.1991 when, allegedly, a gas tanker came and dashed
against the said vehicle. Apart from he other damage which
occasi oned due to the accident, the appellant’s vehicle
sustai ned maj or danmages on account of which repairs . were
necessitated. The appellant, therefore, incurred from his
necessitated. The appellant, therefore, incurred form his
pocket repair charges/damages to the tune of Rs. 87,170/- in
order to make the vehicle road-worthy. Pursuant to such
expenditure, the appel l ant rai sed a claim wth the
respondent - Conpany inter-alia for reinbursenent of the
repai r charges/damages submitting therewith the claimform
and the bills for paynent. The claimof the appellant was
spurned. The appellant sent a legal notice calling upon the
respondent - Conpany to nake paynent to the claimas per the
contractual conditions of the policy but in vain. The
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appel l ant then noved the Karnataka State Consuner Redressa
Forum under the Consuner Protection Act, 1986 raising a
demand of Rs. 2,13,500/-, diversifying the claimas repair
charges, loss of prospective income, interest, |legal notice
charges and other m scel |l aneous expenses.

The r espondent - Conpany deni ed their liability
altogether stating that since the appellant’s goods vehicle
was used for the purpose of the carrying passengers, the
appel l ant was disentitled to claimany conpensation, and
even otherwise those were nine in nunbers. The amount of
noney spent by the appellant on repairs however was not
seriously disputed as the respondent’s Oficial Surveyor
hinsel f and estimated the repair possibility at Rs.75,700/-.

The State Commission went into the matter thoroughly
and by its order dated 19.7.1993 allowed the claimof the
appel l ant to the extent of Rs.. 75,700/-, figure at which the
Oficial Surveyor ~of the respondent Conpany and estimated
the repair charges, along wth the interest at the rate of
18% per annumfromthe date of the accident i.e. 5.8.91 til
the date " of paynent. A sumof Rs. 2,000/- also was awarded
to the appellant as costs. This order, at the instance of
the respondent as costs. This order, at the instance of the
respondent Conpany, was, however, wupset on ap peal on
30.11.1994 by the National Consuner D sputes Redressa
Conmi ssion, New Delhi, relying upon the terns of the
i nsurance policy in taking the viewthat the policy did not
cover use for carrying passengers in the vehicle except
enpl oyees [other ‘than the Driver]  not exceeding 6 in
nunbers, com ng under the purvi ew of the Wbrknen’s
Conpensation Act, This has culmnated into this appeal

The terns of the lnsurance Policy, inter alia, provide
as follows :

"Limtations as to use: Only for

the carriage of goods wthin the

meani ng of the Mdtor Vehicles Act,

1988.

The policy does not cover - (1) Use

for organi zed racing, pace-naking

reliability trial or speed testing.

2) Use whilst drawing a trailer

except towing of any one disabled

mechani cally propelled vehicle. 3)

Use for carrying passengers in the

vehicle except enpl oyees [other

than driver] not exceeding six in

nunbers com ng under the purview of

WC. Act, 1923."

Learned counsel for the appellant, in support of this
appeal, strongly relied on Skandia's case [supra], making a
servant appeal that the ternms of the policy afore referred
to, should be read down to carry out the main purposes of
the policy as the presence of 9 persons [when upto 6 were
perm ssible], irrespective of their being enpl oyees or not,
had not contributed in any manner to the occurring of the
accident as also went he claim did not relate to -any
infjuries to those 9 persons (who were owners of the goods
| oaded) or any loss incurred by them the claimpristinely
relating to the damage caused to the vehicle insured, which
could not have been denied in the facts and the
circunmstances. Strong reliance, in support, was sought from
the reasoning of the State Conm ssioner which had in so many
wor ds sai d:

"“....EBEven for the sake of argunment, that 9 persons
travelling in the vehicle were passengers, it cannot be a
ground for Insurance Conpany to repudiate the contract as
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the fact of their being passengers or collies does not nmke
any difference to the risk involved. These persons were in
no way concerned with the cause of the accident not have
they contributed to the risk in respect of the | oss caused
to the vehicle. The conplainant has not clained any
conpensation in respect of his liability to the persons
travelling in the vehicle."

It is plain fromthe terns of the Insurance Policy that
the insured vehicle was entitled to carry 6 worknen,
excluding the driver. If those 6 worknen when travelling in
the vehicle, are assuned not to have increased any risk from
the point of view of the Insurance Conpany on occurring of
an accident, how could ‘those added persons be said to have
contribued to the causing of it is the poser, keeping apart
the load it was not carrying. Here it is nobody’'s case that
the driver of the insured vehicle was responsible for the
accident. In fact, it was not- disputed that the oncom ng
vehi cl e had collided head-on against the insured vehicle,
which resulted in the danage. Merely by lifting a persons or
two, or ‘even three, by the driver or the cleaner of the
vehicle, without the knowedge of owner, cannot be said to
be such a fundanental breach that the owner should, in al
events, be denied indemification. The misuse of the vehicle
was somewhat irregul ar though, but not'  so fundamental in
nature so as to put an end to the contract, unless sone
factors exi sted which, by thenselves, had gone to contribute
to the causing of the accident. In the  instant case,
however, we find no such contributory factor. In Sikand s
case this Court paved the way towards reading down the
contractual C ause by observing as follows :

. When the option-is between

opting for a view which wll

relieve the distress and m sery of

the victins of accidents or - their

dependants on the one hand and the

equal Iy plausible view which wll

reduce the profitability of the

i nsurer in regard to t he

occupational hazard undertaken. by

himby way of business activity,

there is hardly any choice. The

Court cannot but opt for the fornmer

view. Even if one were to nake a

strictly doctrinaire approach, the

very same conclusion wuld energe

in obeisance to the doctrine of

"readi ng down’ the exclusion clause

inthe Ilight of the 'main purpose
of the provision so that the
"excl usion cl ause’ hi ghl i ght ed
earlier. The effort must be to
har moni ze the t wo i nst ead of

allowing the exclusion clause to
sni pe successfully at the min
purpose. The theory which needs no
support is supported by Carter’s
"Breach of Contract" vide paragraph
251. To quote :

Not wi t hst andi ng t he genera
ability of contracting parties to
agree to exclusion clauses which
operate to define obligations there
exists a rule, usually referred to
as the "main purpose rule", which
may limt the application of w se
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excl usi on cl auses defini ng a
prom sor’s contractual obligations.
For exanple, in @ynnn v. Margetson
& Co. [1893 AC 351, 357], Lord
Hal sbury, L.C. stated : It seens to
me t hat in construi ng this
document, which is a contract of
carriage between the parties, one
must in the first instance | ook at
the whol e instrument and not at one
part of it only. Looking at the
whol e instrunment, and seeing what

one nust regard ...... as its main
purpose, one nust reject words,
i ndeed whole provisions, if they

are inconsistent wi'th . what one

assunes to be the main purpose of

the contract.

Al t hough this rule played a

role in the devel opnent of  the

doctrine of fundanmental breach, 'the

continued validity ~of the rule was

acknow edged when the doctrine was

rejected by the House of Lords in

Sui ssee At I'ant ique Soci et ed

Armenent  Maritine SSA v. NW

Rot t er dansche Kolen Centrale [1967

1 AC 361]. Accordi ngly, wide

exclusion clauses will be read down

to the extent to which they are

i nconsi stent with the nmain purpose,

or object of the contract."

The Nat i onal Comm ssi on went for t he strict
construction of the exclusion clause. The reasoning that the
extra passengers being carried in the goods vehicle could
not have contributed, in any manner, to the occurring of the
accident, was barely noticed and rejected sans any pl ausi bl e
account; even when the <claimconfining the damage to the
vehicle only was limted in nature. W, thus, ~are of the
view that in accord wth the Skandi a' s case, the aforesaid
exclusion term of the insurance policy rmust be read down so
as to serve the main purpose of the policy that is indemify
the damage caused to the vehicle, which we hereby do.

For the view above taken, this appeal is allowed, the
j udgrment and order of the National Consuner Disputes
Redressal Conmi ssion, New Delhi is set aside and that of the
State Commi ssion is restored inits entirety, but wthout
any order as to costs.




