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SEN. J.

Late Hanuman Das filed a suit for recovery of nobney
agai nst Raghunandan Ramand his sons - Mewalal, Msri La
and Sewa Lal - and his brother Babunandan Ram In the suit,

an order of attachment before judgment was passed in respect
of the house now in dispute.. The suit was decreed agai nst
Raghunandan Ram and his three sons but was di sm ssed agai nst
Babunandan Ram The decree-hol der  applied for execution of
the decree (execution case No.3 of 1951) by sal e of one half
share in the disputed house. The 'sons of Raghunandan Ram
filed an objection under Section 47 of Code of G vi

Procedure that it is only the share of Raghunandan Ram i n
the joint famly Property which could be sold. The objection
was uphel d. Hanuman Das went up in appeal to the H gh Court
and contended that the sons were liable for the payment of
the father’'s debt. The entire one half share of the father
and of the sons in the ancestral property was liable to be
sold in the execution of the decree. The appeal was all owed

and it was held that the decree-holder, i.e., Hanuman Das
was entitled to proceed against one half share of the house
in dispute.

After the decision of the appellate court, execution
proceedi ng conmenced once again but Raghunandan Ram di.ed on
9.1.1960. The decr ee- hol der noved an application for
striking off the name of Raghunandan Ram of the record and
continuing the execution proceedings. It was contended that
the heirs of Raghunandan Ram - Newalal, Msri Lal and Sewa
Lal were already parties in the proceedings and that it was
not necessary to bring them on record as | ega
representatives. The prayer was allowed by the Cvil Judge
by passing an order as prayed for after giving a notice of
hearing to the sons of Raghunandan Ram

In the execution case, an order for sale of the half
share of the disputed house was nmade, a proclamati on of sale
was made and 20.4.1961 was fixed as the date of sale.
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However, the sale did not take place because a conprom se
was arrived at between the sons of Raghunandan Ram and t he
decree-holder. It was agreed that the sons would pay the
whol e of the decretal amount in nonthly instalments of
Rs. 500/ - each. A sum of Rs.500/- was paid to the decree-
hol der who was in the court. The sons of Raghunandan Ram
were to pay the remminder of the decretal dues in three
instal ments on 31.5.1961, 30.6.1961 and 31.8.1961. In
default of paynent of any of these instal nents, Hanuman Das
was entitled to put the attached house to sale wthout
i ssuing any further fresh sale proclamation. On this
conprom se being reached. the G vil Judge passed an order on
31.4.1961 striking off the execution case for the tine
bei ng.

The judgnent-debtors, however, did not pay t he
i nstal ments. Another ~application for execution was rmade on
16.11. 1961 (execution case No.~ 22/1961). In that case, it
was prayed that the record of the original case No. 3/1951
be sent for and execution proceeded with in accordance with
law in view of the default”™ commtted by the judgnent-
debtors. Pursuant to the said prayer, one half share in the
di sput ed house was put to sale once again and was ultimately
sold to one Bhagga Ramon 8.9.1962. The entire purchase
price was paid by Bhagga Ram on 17.9. 1962.

The case of the appellants who are the sons of the late
Bhagga Ramis that they are living in the house since Bhagga
Ram purchased the property in the —auction sale. To is
al l eged that the property was in a very bad state and Bhagga
Ram had spent |arge suns of noney in the renovation of the
house.

The wi dow and daughters - of Raghunandan Ramfiled an
objection on 11.10.1962 in the court alleging that after the
passing of the Indian Succession Act, 1956, the wi dow and
daughters became entitled to the property along with three
sons but were not brought on record after the death of
Raghunandan Ram and that the sale had taken place behind
their back. The omission to inplead themwent to the root of
the jurisdiction of the execution court to ‘sell the
property. The sale, therefore, was void ab initio and shoul d
be set aside. The objection was upheld by the Cvil Judge
and by an order dated 8.10.1963 the sale effected on
8.9.1962 pursuant to the order of the execution court was
set aside. The auction-purchaser did not prefer any appea
agai nst this order.

However, the decree-holder preferred ~an appeal to the
court of Second Additional Judge, Allahabad who by his order
dated 3.10.1964 allowed the appeal and dismssed the
objections filed by the objectors with costs. The court held
that the wi dow and the daughter had never put in appearance
in the execution case for thirteen years and filed the
objections only after the sale had taken place with a view
to further delay the execution proceedings. The objections
have been filed belatedly to delay the execution proceedi ngs
and prevent the decree-holder fromgetting the benefit of
the decree obtained by him

The wi dow and the daughters of Raghunandan Ram bei ng
aggrieved by the decision of the Additional Judge, preferred
an execution second appeal in the H gh Court of Allahabad.
The High Court allowed the appeal and upheld the objections
rai sed by the wi dow and the daughters of the judgnent-debtor
and cancel l ed the sale of property.

The High Court pointed out that after reserving
judgrment, it went through the record and di scovered that the
execution application giving rise to the present proceedi ngs
was filed on 16.11.1961 while the order under execution was
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passed on 29.10.1949. This went to show that there was a
del ay of eighteen days beyond the 1limt of twelve years

fixed by Section 48 of the Code of Civil Procedure as it
stood at that time. He, therefore, directed the case to be
fixed for further hearing in order to give the decree-hol der
and the auction-purchaser an opportunity to nmeet the point.
The case was, thereafter, taken up for further hearing on
the adjourned date. But the decree-holder did not appear. On
behal f of the auction-purchaser, a prayer was nmade for
examning the file of the execution case No.3/1951 and
No. 22/1961. It was contended that the sale had been
confirmed during the pendency of the appear and even a
certificate of sale had been issued.

The court held that it was unnecessary to call for any
of the files inasnuch “as the entire file of the execution
case in which the sale took place and also the application
for execution wasavailable in court. The subsequent papers
relating to confirmation of the sale during the pendency of
the appeal were not necessary for deciding the questions
rai sed in the appeal

It was held that Section 48 of the Cvil Procedure
Code, as it stood at the material tinme, was a bar to filing
any execution application beyond the period of 12 years from
the date of passing of the decree. The execution
application, which'was filed on 16th Novenber, 1961, was for
execution of a decree passed on 29th  Cctober, 1949.
Therefore, it was clearly beyond the period of 12 years and

was barred by limtation. It was recorded in the order "it
was not a fresh application for execution w thin the neaning
of that provision". ~The Court, therefore, passed the

fol |l owi ng order
“"In the result, the appeal succeeds
and is allowed. The appellant’s
obj ection under section 47 i s
al l owed. The execution application
filed on 16th Novenber, 1961
Execution Case No. 22 of 1961 in
the court of the Gvil  Judge,
M rzapur, is dismssed. The sale of
the property and the confirmation
thereof and the sale certificate
issued in pursuance thereof and
ot her action taken, stand annull ed.

The auction purchaser shall be
entitled to refund of the anount
paid by him However, in the

ci rcunst ances, the parties shal

bear their own costs throughout."”

The decree-holder did not appear at the final hearing.
The auction-purchaser also did not seriously dispute that
the application for execution pursuant to which the
j udgrent - debtor’ s property was sold was beyond the period of
twel ve years fromthe date of the decree. In that view of
the matter, the Court was right in comng to the conclusion
that the fresh application for execution was barred by tine
in view of the provisions of sub-section (1) (a) of Section
48 of the Cvil Procedure Code as it stood at the materia
time.

It has been argued on behalf of the appellants that
the execution proceedings initially taken were conprom sed
and the judgnment-debtors had agreed to pay off the decreta
does by instalnents. There was a failure on the part of the
judgrment -debtors to pay such instalments and Ilinitation
shoul d be computed fromthe date of the failure. It does not
appear from the judgment that this point was urged at all
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On the contrary, the Court after referring to the provisions
of Section 48 of Civil Procedure Code, has recorded that "it
was not suggested that it was not a fresh application for
execution within the neaning of that provision". That being
the position, the appellant cannot now be pernitted to raise
the point which was not even argued in the court bel ow. The
court also did not go into the question of the effect of the
failure on the part of the decree-holder to bring the w dow
and daughters of the judgnent-debtor on record.

A point was taken by the appellant that considerable
i nprovenent to the property was brought about by him
Therefore, he must  be suitably compensated for the
i nprovenents brought about by himbefore the property is
allowed to be taken back by the judgnent-debtors. As against
this, it has to be borne in nnd that the case of the
appel | ant -aucti on purchaser is that imrediately after the
auction sale, he went .into possession of the property and
br ought about inprovenents. He has been in possession of the
property since then and has enjoyed the use and benefit of
this property for a considerable period of tinme. It appears
that on 30.11.1982 an order was passed by the then Chief
Justice and V.D. Tul zapurkar, J. directing the Cvil and
Sessions Judge, Mrzapur, to nmke a valuation of the
i mprovenents nmade by the auction-puchaser to the property
after the date of / the purchase on the basis of the current
market price. A further direction was given for naintenance
of status quo. The District Judge, M rzapur, sent a report
to this Court in which he has stated that inprovenents made
by the auction-purchaser were valued at Rs. 86, 335/-.

We, therefore, affirmthe -order dated 8.2.1982 passed
by the Allahabad H gh Court in Execution Second Appeal No.
4267 of 1964 but direct that a further sumof Rs.86, 335/-
nmust be paid by the respondents to the appellants. Save as
af oresaid, the appeal is disnissed. No order as to costs.




