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These two wit petitions raise comon question of |aw

whet he
in int
of a

the so
secure
3 Snt.
of Mk
Si nghb
Petiti
tribal

r female tribal is entitledto parity with nmale triba
estate succession? The first petitioner is an Editor
Magazi ne ' Manushi’ espousing the causes to aneliorate
cial and econoni c backwardness of Indian wonmen and to
them equal rights. Petitioner Nos.2 Snt. Sonanuni and
Muki Dui are respectively w dow and marri ed daughter
i Banguma, Ho tribe of Longo village, Sonua Bl ock
hum District in Bihar State. The petitioner in Wit
on No.219/86, Juliana Lakra is an-Oraon Christian
worman from Chhota Nagpur area. They seek declaration

that Sections 7, 8 and 76 of the Chhota Nagpur Tenhancy Act,

6 of
14, 15
that t
ot her

1908, (for short, the "Act’) are ultra vires Articles
and 21 of the Constitution of India. They contend
he customary |aw operating in the Bihar State and
parts of the country excluding tribal wonmen from

i nheritance of land or property belonging to father

husban

d, nother and conferment of right to inheritance to

the male heirs or lineal descendants being founded solely

on sex
men eq
agricu
di scri

is discrimnatory. The tribal wonen toil, share with
ually the daily sweat, troubles and tribulations in
[tural operations and famly managenment. Their
m nation based on the customary |aw of inheritance is

unconstitutional, unjust, unfair and illegal. Even
usufructuary rights conferred on a widow or an unmarried
daughter beconme illusory due to diverse pressures brought

to bea

r brunt at the behest of |ineal descendants or their

exterm nati on. Even married or wunmarried daughters are
excluded from inheritance, when they were subjected to

adul te

ry by non-tribals; they are denuded of the right to
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enj oy the property of her father or deceased husband for
life. The w dowon renarriage is denied inherited property
of her forner husband. They have elaborated by narrating
several incidents in which the wonmen either were forced to
give up their life interest or becane target of violent
attacks or nurdered. Petitioner Nos.2 and 3 in the first
wit petition sought police protection for their lives and
interimdirecti ons were given.

When this court has taken up the matter for hearing, in
the light of the stand of the respondents taken at that time
to suitably anend the Act, by order dated Decenber 16, 1986,
the case was adjourned with the hope that the State
Government woul d suitably anmend Sections 7 and 8 of the Act.
By further order dated August 6, 1991, this court after

bei ng apprised of the “State GCovernment constituting a
Conmittee to examne the desirability to anend the Act
gi ving equal rights of inheritance to wonen, further

adjourned the hearing awaiting the report of the Commttee.
The State-level Tribal Advisory Board consisting of the
Chi ef M ni'st er, Cabi net M ni sters, | egi sl ators and
parliamentarians representing the tribal areas, net on July
23, 1988 and deci ded as under

"The tribal society is donminated by

mal es. This, however does not nean

t hat the fenale menber s are

neglected A female nenber in a

tribal famly has right of usufruct

in the property owed by sane is

the property of her husband after

the marriage . However, ~she does

not have any right to transfer her

share to any body by any neans

what soever. A wi dow will have right

to usufruct of t he husband’ s

property till such tine she s

i ssuel ess and, in the event of her

death the property will revert back

tothe legal heirs of her late

husband. In case of a w dow having

of fspring the children succeed the

property of the father and the

nother will be a care taker of the
property till the children attain
majority . The Sub-Commttee also

felt that every tribal does have

sone land and in case the right of

i nheritance in t he ancestra

property is granted to the fenale

descendants, this wll enlarge the

threat of alienation of the triba

land in the hands or non tribals.

The fenual e menbers being given

right of transfer of their rights

inthe origin of nmualpractices |ike

dowry and the like prevalent in

other non-tribal societies."

When the matter was taken up for final disposal and the
resolution of the Board was brought to the notice of this
Court by order dated October 11, 1991 this court further
expressed thus:

"Schedul ed tri be people are as much

citizens as others and they are

entitled to t he benefit of

guarantees of the Constitution. It

may be that the law can provide
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reasonabl e regulation in the matter
of succession to property wth a
view to mai nt ai ni ng cohesi veness
in regard to Scheduled Tribes and
their properties. But excl usion
from inheritance woul d not be
appropriate. Since this aspect of
the matter has not been exam ned by
the State of Bi har and t he
feasibility of permtting
i nheritance and si mul t aneousl y
regul ati ng such inheritance for the
pur pose of ensuring t hat the
property does not go out of the
famly by way  of transfer or
otherwi se we are of -the view that
in the peculiar facts of the case
the State of ~Bihar should re-
exam'ne the matter."

The State Governnent reiterated its earlier stand, as

stated in _an affidavit filed in this behalf.

8 and 76 of the Act are as follows :
"6. Meaning of raiyat. - (D
"Raiyat" neans  primarily a person
who has acquireda right to hold
| and for the purpose of cultivating
it by hinself, or by menbers of his
famly, or by hired servants, ~or
with the aid of partners;  and
i ncl udes the successors-in-interest
of persons who have acquired such a
right, but does not include a
Nundari khunt-katti dar

Expl anation.- \Wiere a tenant of
land has the right to bring it
under cul tivation, he " shal l” be

deened to have acquired aright to
hold it for t he pur pose of
cultivation, notw thstanding that
he wuses it for the purpose of
gat hering the produce of it or of
grazing cattle on it.

(2) A person shall not be deened to
be a raiyat unl ess he holds | and
ei t her i medi ately under a
proprietor or inmediately under a
tenure-hol der or inmediately under
a Mundari khunt-kattidar

(3) In determ ning whether a tenant
is a tenure-holder or a raiyat, the
court shall have regard to -

(a) local custons, and

(b) the purpose for which the right
of tenancy was originally acquired.
7. (1) Meaning of ’'raiyat having

khunt - khat t i rights’ .- "Rai yat
having & kunt katti rights" rmeans
a raiyat in occupation of, or

having any subsisting title to,
land reclaimed fromjungle by the
original founders of the village or
their descendants in the male |ine,
when such raiyat is a nmenber of the
fam |y which founded the village or
a descendant in the male line of

Sections 6, 7,
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any nenber of such famly:

Provi ded that no raiyat shal
be deenmed to have kunt katti rights
in any land unless he and all his
predecessors-in-title have hel d
such | and or obtained a title
thereto by virtue of inheritance
fromthe original founders of the
vil | age.

(2) Nothing in this Act shal
prejudicially affect the rights of

any per son who has [awful |y
acquired a title to a khunt
kattidari t enancy bef ore t he

comencenent of thi's Act.

8. Meaning of Mundar i khunt -
kattidar.- "Mindari~ khunt-kattidar
means a Mundari who has acquired a
right to holdjungle land for the
pur pose of bri ngi ng sui tabl e
portions thereof under cultivation
by hinself or by male menbers of
his fam |y, and includes-

(a) the heirs 'male in the line of
any such Mundari, when they are in
possessi on of such |and or have any
subsisting title thereto; and

(b) as regards any portions of such

| and whi ch have remai ned
continuously in the possession of
any such Mundar i and his

descendants in the male |line, such

descendant s.

76. Saving of custom- Nothing in

this Act shall affect “any custom

usage or cust omary ri ght not

i nconsi stent with, or not expressly

or by necessary i mpliication

nodi fied or abol i shed by, its

provi si ons."

In Ramal axmi  Ammal  v.  Shivanadha Perumal — Sheroyar,
[(1872) 14 Moors |Indian Appeals 585]. the judicial Commttee
had held that custom is the essence of special  usage
nodi fying the ordinary |law of succession that it should be
ancient and invariable; and it is further essential  that
they shoul d be established to be so by clear and unambi guous
evidence. It is only by nmeans of such evidence that the
courts can be assured of their existence and that  they
possess the conditions of antiquity and certainty on which
alone the legal title to recognition depends. In /Abdu
Hussain Khan v. Bibi Sona Dero.. [(1917-1918) 45 |ndian
Appeal s 10], when it was pleaded that by custons of the
famly, the sister of an intestate Mohammedan was excl uded
frominheritance in favour of a nale paternal coll aterals,
by operation of Section 26 of the Bonbay Regul ation IV of
1827 (a wusage was in question in the suit), the Board held
that the customwas not established to exclude the sister of
the deceased from i nheritance.

By operation of Article 13(3)(a) of the Constitution
| aw i ncl udes customor wusage having the force of |aw
Article 13(1) declares that the preconstitutional |aws, so
far as they are inconsistent with the fundanental rights
shall, to the extent of such inconsistency, be void. The
obj ect, thereby, is to secure par amount cy to the
Constitution and give primacy to fundanental rights. Article
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14 ensures equality of | aw and prohi bits invidious
discrimnation. Arbitrariness or arbitrary exclusion are
sworn enenmies to equality. Article 15(1) prohibits gender
discrimnation. Article 15(3) lifts that rigor and permts
the State to positively discrinmnate in favour of wonen to
make special provision, to aneliorate their social, economc
and political justice and accords them parity. Article 38
enjoins the State to pronmote the welfare of the people
(obviously men and wonen alike) by securing social order in
whi ch justice, - social, economic and political - shal

informof all the institutions of national life. Article
39(a) and (b) enjoin that the State policy should be to
secure that nmen and wonen equally have the right to an
adequate neans of livelihood and the ownership and contro
of the material resources of the conmunity are so
distributed as best to subserve the conmon good. Article
38(2) enjoins the State to mmnimze the inequalities in
inconme and to endeavor to elimnate inequalities in status,
facilities and opportunities not only anong individuals but
al so anmongst groups of people. Article 46 accords specia
protection and enjoins the State to pronbte with specia
care the economic and educational interests of the Schedul ed
Castes and Schedul ed Tri bes and ot her weaker sections and to

protect them from social injustice and all fornms of
exploitation. The /Preanble to the Constitution charters out
the ship of the State to secure social, economic and

political justice and equality of opportunity and of status
and dignity of person to every one.

The General Assenbly of the United Nations adopted a
Decl aration on Decenber 4, 1986 on “The Ri ght to
Devel opnent” to which India played a crusading role for its
adoption and ratified the sane. Its preanbl e cognisises that
all human rights and fundamental freedons are indivisible
and interdependent. Al Nation States are concerned at the
exi stence of serious obstacles to devel opnent and conplete

fulfillment of human beings, denial of civil political
econom c, social and cultural ‘rights. In order to pronote
devel opnent equal attention should be given to the

i mpl enentati on, pronotion and protection of civil political
econoni ¢, social and political rights.

Article 1(1) assures right to devel opnent an
i nal i enabl e human right by virtue of which every person and
all people are entitled to participate in, contribute to,

and enjoy econom ¢, social, cul tural and politica
devel opnent in which all human rights ~and fundamenta
freedons can be fully realized. Article 6(1) obligates the
State to observe all human rights and fundanmental freedons

for all wi thout any discrimnation as to race, sex, |anguage
or religion.

Sub-article (2) enjoins that ....... equal attention and
urgent consideration should be given to the inplenmentation
promoti on and protection of «civil, political, economc

social and political rights. Sub-article (3) thereof enjoins
that "State should take steps to elimnate obstacle to

devel opnent resulting fromfailure to observe civil -and
political rights as well as economic, social and cultura
and cultural right. Article 8 castes duty on the State to
undertake, ........ al | necessary nmeasur es for t he
realization of right to devel opment and ensure, inter alia,
equal ity of opportunity for all in their access to basic
resources............. and fair distribution of incone.

Ef fecti ve neasures should be undertaken to ensure that wonen
have an active role in the devel opment process. Appropriate
economic and social refornms should be carried out wth a
view to eradicate all social injustice.
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Human Right, are derived fromthe dignity and worth
i nherent in the human person. Hunan Ri ghts and fundanenta
freedom have been reiterated by the Universal Declaration of
Human Ri ghts. Denocracy, devel opnment and respect for hunan
rights and fundamental freedons are inter-dependent and have
mutual reinforcement. The human rights for soman, including
girl child are, therefore, inalienable, integral and
i ndivisible part of universal human rights. The ful
devel opnent of personality and fundanental freedons and
equal participation by wonmen in political, social, econonic
and cultural life are concomitants for national devel opments
social and famly stability and growth, culturally, socially
and economically. Al forns of discrimnation on grounds of
gender is violative of fundamental freedons and human
rights. Vienna Convention on the Elimnation of all forms of
Di scrimnati on Agai nst Worren (for short "CEDAW) was
ratified by the U/N. O on Decenber 18, 1979. The Covernnent
of India who was an active participant to CEDAWratified it
on June 19, 1993 and acceded to CEDAW on August 8, 1993 with
reservationon Articles 5(e), 16(1), 16(2) and 29 thereof.
The Preanble of CEDAWTreiterates that discrimnation against
worren, violates the principles of equality of rights and

respect for human di gnity; is an obstacle to t he
participation on equal terms wth nen in the political

social, economc and cultural life of their country; hanpers
the gromh of the personality from society and famly and
makes it nmore difficult for the  full -devel opnent of
potentialities of wonen in the service of their countries
and of humanity. « Poverty of " _woren is a handi cap
Est abl i shment of new.international econom c order based on
equality and justice will contribute significantly towards

the pronotion of equality between nen and wonen etc. Article
1 defines di scrimnation against woren to nean "any
di stinction, exclusion or restriction made on the basis of
sex which has the effect —or purpose on inpairing or
nullifying the recognized enjoyment or exercise by wonen,
irrespective of their marital status, on a basis of ‘equality
of men and wonen, all human rights and fundanmental freedons
in the political, economc, social, cultural, civil or any
other field." Article 2(b) enjoins the State parties while
condemni ng di scrimnation against wonen in all its forns, to
pursue, by appropriate neans, without delay, elimnation of
di scrimnation against worren by adopting "appropriate
| egi slative and other neasures including sanctions where
appropriate, prohibiting all discrininations against wonen"
to take all appropriate neasures including legislation, to
nmodi fy or abolish exi sting | aws, regul ations, custons and
practices which constitute discrimnation against wonen.
Clause (C) enjoins to ensure |egal protection of the rights
of wormen on equal basis wth nen through constituted
nati onal tribunals and other public institutions against any
act of discrimnation to provide effective protection to
worren. Article 3 enjoins State parties that it shall take,

in all fields, in particular, in the political, saocial,
economc and cultural fields, all appropriate mneasures
including ||egislation to ensure full devel opnent and

advancenent of women for t he purpose of guaranteeing them
the exercise and enjoynent of human rights and fundamental
freedons on the basis of equality with men. Article 13

states that "the State parties shall take all appropriate
nmeasures to elimnate discrimnation against wonen in ot her
areas of economic and social life in order to ensure, on a
basis of equality of nen and wonen'. Article 14 | ays

enphasis to elimnate discrinmination on the problens faced
by rural women so as to enable themto play "in the economc
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survival of their famlies including their work in the non-
noneti zed sectors of the econony and shall take... al
appropriate neasures...." Participation in and benefit from
rural devel opnent in particular, shall ensure to such wonen
the right to participate in the developnent progranme to
organi ze self groups and cooperatives to obtain equal access
to economc opportunities through enploynent or self-
enpl oynment etc. Article 15(2) enjoins to accord to wonen
equality wth nen before the law, in particular, to
admini ster property....... "

The Parliament has enacted the Protection of Human
Ri ghts Act, 1993, Section 2(b) defines human rights to nmean
"the rights relating to life, liberty, equality and dignity
of the individual guaranteed by the Constitution, enbodied
in the international Conventions and enforceable by courts
in India". Thereby the principles enbodied in CEDAW and the
conconitant Right to Devel opnent becane integral parts of
the Indian Constitution and the Human Ri ghts Act and becane
enforceable. Section 12 of Protection of Hunan R ghts Act
charges the Conmission with  duty for proper inplenentation
as well —as prevention of violation of the human rights and
fundanental freedomns.

Article 5(a) of CEDAWto which the Governnent of India
expressed reservation does not stand inits way and in fact
Article 2(f) denudes its effect and enjoins to inplenent
Article 2(f) read with its obligation undertaken under
Articles 3, 14 and 15 of the Convention vis a-vis Articles
1, 3, 6 and 8 of \ the Declaration of Right to Devel opnent.
Though the directive principles and fundamental rights
provide the matrix for devel opnent of human personality and
elimnation of discrimnation, these conventions add urgency
and teeth for imediate inplenmentation. It “is, therefore,
i mperative for the State to elinmnate obstacles, prohibit
all gender based discrimninations as mandated by Articles 14
and 15 of the Constitution of India. By operation of Article
2(f) and other related articles of CEDAW the State should
by appropriate neasures including |legislation, nodify |aw
and abolish gender based discrinination in the  existing
l aws, regul ations, custons and practices which constitute
di scrim nation agai nst womnen.

Article 15(3) of the Constitution of Indiapositively
protects such Acts or actions. Article 21 of the
Constitution of India reinforces "right to life". Equality
dignity of person and right to developnent are inherent
rights in every human being. Life in its expanded horizon
includes all that give nmeaning to a person’s life including
cultures heritage and tradition with dignity of person. The
fulfillment of that heritage in full neasure woul d encomnpass
the right to life. For its meaningful ness and purpose every
woman is entitled to elimnation of obst acl es and
di scrimnation based on gender for hunan devel oprment. Wbnen
are entitled to enjoy econom c, social cultural and
political rights wthout discrimnation and on footing of
equality. Equally, in order to effectuate fundanmental duty
to develop scientific tenper humanismand the spirit - of
enquiry and to strive towards excellence in all sphere; of
i ndi vidual and collective activities as enjoined in Article
51A(h) and (j) of the Constitution of India, not only
facilities and opportunities are to be provided for but also
all  forms of gender based discrimnation should be
elimnated. It is a nmandate to the State to do these acts.
Property is one of the inportant endowrents or natura
assets to accord opportunity, source to devel op personality,
to be independent right to equal status and dignity of
person. Therefore, the State should create conditions and
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facilities conducive for wonmen to realize the right to
econom ¢ devel opnent including social and cultural rights.
Bharat Ratna Dr. B.R Anbedkar stated, on the floor of
the Constituent Assenbly that in future both the |egislature
and the executive should not pay nere lip service to the
directive principles but they should be nade the bastion of

all executive and legislative action. Legislative and
executive actions nust be confornmable to, and effectuation
of the fundanental rights guaranteed in Part IIl and the

directive principles enshrined in Part |V and the Preanble
of the Constitution which constitute conscience of the
Constitution. Covenants of the United Nation add inpetus and
ur gency to elimnate gender based obst acl es and
di scrimnation. Legislative action should be devi sed
suitably to constitute economc enpowernment of wonen in
soci o-economi ¢ restructure for establishing egalitarian
soci al order. Lawis an'instrument of social change as well

as the ~defender for ~social change. Article 2(e) of CEDAW
enjoins this Court to breath life into the dry bones of the
Constitution, international ~Conventions and the Protection
of Human Rights Act, to prevent gender based discrimnation
and to effectuate right” to life including enpowermnment of

econom ¢, social and cultural rights.

As per the U N Report 1980 "wonman constitute half the
wor | d popul ation, /performnearly two thirds of work hours,
receive one tenth off the world' s incone and own | ess than
one hundredth per cent of world s property”. Half of the
I ndi an popul ation ‘too are women. Wnen have  always been
di scrimnated and have suf fered and are suffering
discrimnation in silence. Self-sacrifice and self-denia
are their nobility and fortitude and yet they have been
subjected to all inequities, indignities, .inequality and
di scrimnation. Articles 13, 14, 15 and 16 of the
Constitution of India and other related articles prohibit
di scrimnation on the ground of sex.” Social and econonic
denocracy is the cornerstone for success of politica
denocracy. The Schedul ed Castes, Schedul ed Tri bes and wonen,
fromtime imenorial, suffered discrimnation and socia
inequalities and nmade them to accept their ascribed socia
status. Anbng wonan, the tribal wonen-are the | owest of the
low. It is mandatory, therefore, to render them socio-
econom c justice so as to ensure their dignity of person, so
that they be brought into the nminstreamof the nationa
life. W are conscious that in Article 25 which defines
Hi ndus, Schedul ed Tri bes were not brought withinits fold to
protect their custons and identity. W keep it at the back
of our m nd.

Agricultural land is the foundation of a sense of
security and freedomfrom fear. Assured possession is a

lasting road for developrment, intellectual, cultural and
noral and also for peace and harnony. Agriculture (s the
only sources of livelihood for the tribes, apart. from

collection and sale of mnor forest produce. Land is their
nost important natural asset and inperishable endowrent from
which the tribals derive their sustenance, social status, a
per manent place of abode and work. The Scheduled Tribes
predom nantly live in Andhra Pradesh, Maharashtra, Bihar
Gujarat, Oissa, Madhya Pradesh, Rajasthan and North Eastern
States, though they spread to other States sparsely.

The enpirical study by Anthropol ogi sts and Soci ol ogi sts
reveals that the customary laws of the tribes are not
uni formthroughout Bharat. Even in respect of intestate
succession, the are not uniform Though the custons of the
tri bes have been elevated to the status of |aw, obviously
recogni zed by the founding fathers in Article 13(3)(a) of
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the Constitution, yet it is essential that the custons
i nconsi stent with or repugnant to constitutional schene nust

al ways yield place to fundanmental rights. In Sant Ramyv.
Labh Singh, [(1965) 7 SCR 756]. this Court held that the
custom as such is effected by part 111 dealing wth

fundanental rights In Bahu Ramv. Baijnath Singh [1962 Supp
(3) SCR 724],it was held that |aw of pre-enption based on
vicinage is void. In G Dasaratha Rana Rao v. State of A P.
[(1961) 2 SCR 931], this Court held that discrimnation
based on the ground of descent only offends Article 16(2)

In India agricultural land forms the bulk of the
property. In nost of the tenancy |aws, wonmen have been
denied the right to succession to agricultural |ands. The
di scernible reason in support thereof appears to be to
maintain unity of the famly and to prevent fragnentation of
agricultural holdings or diversion of tenancy right. In Atam
Prakash v. State of Haryana, [(1986) 2 SCC 249], testing the
validity of Section 15 of the Punjab Pre-enption Act 1930,
for the aforesaid reasons this Court held that the right of
pre-enpti'on based on consanguinity.is a relic of the feuda
past. It —is totally inconsistent with the constitutiona
scheme. It is inconsistent with nodern ideas. The reasons
which justified its recognition, quarter of a century ago,
nanely, the preservation of the integrity of rural society,
the wunity of famly |ife and the 'agnatic theory of
succession, are today irrelevant. dassification on the
basis of unity and integrity of either the village comunity
or the family or 'on the basis of~ the agnatic theory of
successi on, cannot ‘be upheld. Due to march of history, the
tribal loyalties have disappeared and famly ties have been
weakened or broken and the traditional rural famly oriented
society is permssible. Accordingly Section 15(1), clauses
(1) to (3), violates fundamental rights -and were decl ared
ultra vires.

VWen mal e menber has the right to seek partition and at
hi s behest, fragnentation of famly holding is effected, why
not the right to inheritance/succession be given to a
femal e? On agnatic theory, she gets a shadow,  but not
substance. Right to equality and social justice /in an
illusion. The denial is absolutely inconsistent with public
policy, unfair, unjust and unconscionable. The reason of
fragmentation of holding or division of tenancy right would
hardly be a ground to discrimnate agai nst a worman from her
right to inherit the property of the parent or husband. In
V. Tulasamma v. Sesha Reddy [AIR 1977 SC 1944 at 1961], this
Court, cognizant to equality in intestate succession by
H ndu woman, held that after the advent of independence ol d
human val ues assuned new conpl ex; wormen need emanci pation
new soci al order need to be set up giving wonen equal ity and
pl ace of honour, abolition of discrimnation based on equa
right to succession is the prinme need of the hour and tenper
of the tines. In Chiranjeet Lal vs. Union of India, [1950
SCR 869, this Court held that the guarantee against the
denial of equal protection of the |aw does not nean that
identically the sane rule of |aw should be nade applicable
to all persons within the territory of India in spite of
difference in circumstances or conditions. It nmeans that
there should be no discrinination between one person and
another. It is with regard to the subject matter of the
legislation. In State of Wst Bengal v. Anwar Ali Sarkar
[1952 SCR 869], it was held that the prohibition under
Article 14 is to secure all persons against arbitrary | aws
as well as arbitrary application of laws. It applies to
procedural and substantive law. Menaka Gandhi v. Union of
India [(1978) 2 SCR 621, reiterates its creed on grounds of
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justice, equity and fairness lest law becones void,
oppressive, unjust and unfair.

Eugine Smith in his Indian Constitution has stated that
secul arisation of lawis essential to the energence of
nodern Indian State, foundation of which stands on twn
principles of denocracy and secularism He further stated
that "the existence of different personal |aw contradicts
the principles of non-discrimnation by the State". Non-
discrimnation is based on the philosophy of the individual
not the group, as the focal point and the basic unit of the
nation. The <civilization, culture, custom usage religion
and | aw are founded wupon the conmunity life for man's well
being. The man will obey the conmmand of the community by
consent. The law fornmulates the principles to maintain the
order in the society to avoid friction. Denocracy brings
about bl oodless revolution in the social order through rule
of law. Therefore, when wonen are discrimnated only on the
ground of = sex in the matter of intestate succession to the
estate of / the parent or husband, the basic question is
whet her it ~is founded on intelligible diffetentia and bears
reasonabl e or rational relation or whet her t he
discrimnation is just and fair. Qur answer as no and
enphatically no

In State of Bihar v. Kaneswar Singh, [1952 SCR 889],
this Court had held that in judging the reasonabl eness in
i mposing restrictions Court would take into consideration
public purpose in Article 39. In Kasturi Devi v. State of
Kar nat aka, [(1980) 4 SCC 1], this Court held that if lawis
made to further soci oeconomic justice it is wprim facie
reasonable and in public interest. In other words, if it is
in negation, it is unconstitutional. In Chandra Bhavan
Boar di ng House v. State of Mysore, [(1970) 2 SCR 600], it
was held that "the mandate of the Constitution is to build a
wel fare society and aspirations aroused by the Constitution
will be belied if the mnimm needs of the |owest of our
citizen are not net. In Narendar Prasad v. State O Cujarat
(1975) 2 SCR 317], it was held that no right in an organised
soci ety can be absolute. Enjoynent of one’'s rights nust be
consistent with the enjoynment of the rights of others. In a
free play of social forces, it is not possible to bring
about a voluntary harnony; the state has to step in to set
ri ght the inbalance and the directive principles, though not
enforceabl e; mandate of Article 38, to restructure socia
and econom ¢ denocracy, enjoins to elimnate obstacl es and
prohibit discrimnation in intestate succession based on
sex.

In Thota Sesharathamma v. Thota Mani kyamma, [JT 1991
(3) SC 506], construing Section 14 of the H ndu Succession
Act 1956 and its revolutionary effect on the right to
ownership of the land by H ndu woman, this Court held that
the validity of Section 14(1) drawmn fromthe pre-existing
l[imted estate held by a H ndu worman nust be tested on the
anvil of socioecononic justice, equality of status and by
overseei ng whether it subserve the constitutional animtion
Article 15(3) relieves the State from the bondage  of
Articles 14 and 15(1) and charges it to nmake specia
provi sion to accord soci oeconom ¢ equality to woman.

The Hi ndu Succession Act revolutionised the therefore,
endeavor to find out whether the disposition clauses in the
instrument will elongate the animation of Section 14 and
woul d perneate the aforestated constitutional conscience to
relieve the Hi ndu fenale from the Sashtric bondage of
[imted estate. Articles 14, 15 and 16 frowns wupon
di scrimnation on any ground and enjoin the State to make
speci al provisions in favour of the woman to renedy past
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injustice and to advance their socioeconomc and politica
status. Economic necessity is not a sanctuary to abuse
worman’ s person. Section 14, therefore, gives to every Hindu
worman full ownership-of the property irrespective of the
time when the acquisition was made, nanely, whether it was
before or after the Act had come into force, provided, she
was in possession of the property. Discrimnation on the
ground of sex in matter of public enploynent was buried
fathomdeep and is now a relic of the past by decisions of
this court. In C.B. Methama v. Union of India, [(1980) 1 SCR
668], Air India v. Nagesh Mrza, [(1982) 1 SCR 438], and a
host of other decisions are in that path, True that clauses
(h) and (j) of para 3 of Schedule 6 of the Constitution give
power to District or Regional Councils in North Eastern
States to alter law relating to inheritance and custons;
t hey too are bound by the Ilaw declared under article
141 of the Constitution to be consistent wth Articles
15(3), 14 and Preanbl e of the Constitution

The public policy and constitutional phi | osophy
envi saged under Articles 38, 39, 46 and 15(1) & (3) and 14
is to accord social and economic denocracy to wonmen as
assured in the preanbl e of the Constitution They constitute
core foundation for econom c enpowerment and social justice

to wonen for stability -of political denbcracy. |In other
words, they frown 'upon gender discrimnation and aim at
elimnation of obstacles to enj oy~ soci al , economni c,

political and Cultural rights on equal- footing. Law is a
l[iving organism and'its utility depends on its vitality and
ability to serve as ‘sustaining pillar of society. contours
of law in evolving society nust constantly keep changi ng as
civilization and culture advances. The custons and nores
nmust undergo change with nmarch of tine, Justice to the
i ndi vidual is one of the highest interests of the denocratic
State judiciary cannot protect the interests of the conmon
man unl ess it would redefine the protections of the
Constitution and the conmmon law if lawis to adapt itself to
the needs of the changing society, it nust be flexible and
adapt abl e.

Lawis the manifestation of  principles of justice,
equity and good conscience. Rule of law shoul'd establish a
uni form pattern for harnoni ous existence in a society where
every individual would exercise his rights to his -best
advantage to achieve excellence, subject to protective
di scrimnation. The best advantage of one person could be
the worst di sadvantage to another. Law steps in-to iron out
such creases and ensures equality of protection to
individuals as well as group liberties. Mn's status is a
creature of substantive as well as procedural |aw to which
| egal incidents woul d attach. Justice, equality and
fraternity are trinity for social and econonmic equality.
therefore, law is the foundation on which the potential of
the society stands. In Shei kriyammada Nalla Koya v.
Admi ni strator, Union Territory of Laccadives, [AIR 1967
Kerala 259], K K Methew. J., as he then was, held that
custons which are inmoral are opposed to public policy, can
neither be recognized nor be enforced. Its angulation and
perspectives were stated by the | earned judge thus:

"It is admitted that the custom

must not be unreasonabl e or opposed

to public policy. But the question

is unreasonable to whon? Is a

custom whi ch appears unreasonabl e

to the Judge be adjudged so or

should he be gui ded by the

prevailing public opinion of the
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conmunity in the place where the
custom prevails? It has been said
that the Judge should not consult
his own standards or predilections
but those of the doni nant opinion
at the given monment, and that in
arriving at the decisions the Judge
shoul d consi der t he soci a

consequences of t he custom
especially in the light of the
factual evidence available as to
its probable consequences. A judge
may not set hinself  in opposition
to a customwhich is fully accepted
by the community.

But | think, that the Judge
should not follownerely ~the mass
opi nion when it is clearly in
error, but on the contrary he
shoulddirect it, not by |aying
down-hi s —own personal and i solated
conceptions but by resting upon the
opi nion of the healthy el ements of
the popul ati on, whose guardi ans of
an ancient tradition, which has
proved itself and which serves to
inspire not only those of a
conservative spirit but al so those

who desire in a | oyal and
di sinterested spirit to make
radi cal al terations to t he

organi zations of existing society.
Thus, the judge is not bound to
heed even to the clearly  held
opi nion of the greater majority of
the community if he is satisfied
that that opinion is abhorrent to
right thinking people. 1In other
words, the judge would consult not

his personal inclinations but  the
sense and needs and the nores of
the comunity in a spirit of
inmpartiality."

As in other parts of the country, in Bihar, nmpst of the
tribes like Munda, Oraom and Ho practised shifting
cultivation along with the settled cultivation as it has not
been popular with the tribe to conbine various nodern
productive technol ogy. But, by passage of tine, when the
| and has becone scarce, they too have settled down to
pl oughing cultivation on fixed tenures. Due to  diverse
reasons which it is not necessary for the purpose of this
case to elaborate, nmajor part of the land slipped out from
their hol di ngs.

Not abl e researchers, who spent their valuable tinme
living anong the tribes, are WG Archer, Dy. Conmi ssioner
Sant hal Pargana during 1939-40, Prof. Christopher Von Furer-
Hai mendorf, a German Sociologist appointed by N zam of
Hyderabad in 1940 who spent his life with the tribals in
Ni zam State in Andhra Pradesh as well as Arunanchal Pradesh.

Portrayed life style and custons operating among the
Tribals, Hainmendorf says in his "Tribes in India, the
Struggle for Survival" that Chenchoo wonen, tribals in

Andhra Pradesh, enjoy equal status with nmen. They can own
property, but they can not inherit any substantial property.
They abi de by the decision of their husbands. they are equa
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conpanions with nen doing as nmuch. if not nore, of the work
in maintaining the commobn household. She and her husband,
are joint possessors of the famly property insofar as it is
acquired by the daily labour. In South India, in particular
Andhra Pradesh, after the grant of ryotwari pattas to the
tillers of the soil including the tribes, they acquire
permanent right to fixed Iand holdings and there does not
exist any discrimnation in nmatter of intestate succession
bet ween nan and woman. |ssues in Tribal Devel opnent by Prof
P. Ranai ah of Kakatiya University, Andhra Pradesh at. page 9
it dated that "hereditary rights rule the property
di stribution arrangenent, It a nman dies his wife and sons
get equal share of property. Wdow gets her husband's share
formthe property". At page 14 he has further stated, "l and
is part of his spiritual as well as econom c heritage".

Dr L.P. Vidyarthi in _his Tribal Devel opnent Act and Its
Admi ni stration, published by Concept Publishing Co., (1986
Edn.), has stated at page 310 that the el ement of certainty
and definiteness of customin the tribal society is |acking
because of ~divergent custons on the sane issue adopted by
di fferent sections of the tribes. The elenent of antiquity
is also of little aidin that behalf. |In Tribal Society,
customis generally product of dominating mnd, nurtured in
the belief of super-natural forces and taboos than a source
of spontaneous growth. 1t is nostly based upon the totem and
taboos evolved in a particular famly  having the force of
the famly law. The customin the tribal -society is much
i nfluenced by the instinct of possessive authority and not
on the basis of sociological origin but it has been
carried, generation after generation, as being the famly
law. No scientific explanations are available, but if the
customis examned in detail it is found deep rooted on the
el enent of totem and taboos. That is the reason that
majority of the customns prevailing in the tribal society
could not attain the status of law and there is no 'l ega
validity except in the cases of inheritance and some famly
laws |i ke adoption and marriage. (If the working and |ife of
the tribal societies is mnutely observed, it will be found
that fromnmorning till night, with the birth of a baby till
death, agricultural operations are the sole —-occupation for
l'ivelihood; all are tagged, |inked and based upon certain
conduct and behaviour reflecting, nearly customand it may
be said that entire tribal society is based upon the rigid
rules of customand any society still untouched by the
i nfl uence of urbani sation exists in the phenonenon of
religion mxed with magi c custom

Archer in his "Tribal Law and Justice - The Santha
View of Woman" has stated in 1939-40 that the wunmarried
daughter has ordinarily no right at all in |and. She cannot
ask for partition and if her brothers separate, sone |and
may be kept by her father or brother for financing her
marriage and nmaintaining her, but that is to fulfill their
duties towards her and does not confer upon her any rights.
At the partition, she is given no share. She has a right to
mai ntenance. If her father or brothers or father’s agnates
are against discharging their duties, she can clai menough
l and for keeping her till marriage. She can acquire the | and
of her own which is her absolute property. |If her father
dies leaving no other heirs or agnates, she wll get his
land until she is married. If she is married, her sisters
will share equally with her. If she has no sisters, the
property goes to the village community. Wth regard to
marri ed daughters, he stated, that two to three bighas of
 and woul d be given as Stridhan" at the tinme af narriage" In
respect of that property, right of the fathers brother or
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agnates are extingui shed. The property given is her absolute
property. Her children inherit her property. In their
absence, it passes on to the father, brother, nother or her
mal e agnates. Wth regard to the right of married woman, at
page 156, he has stated that at partition the wfe and
children get one share and the husband gets one share. He
has given instances of one Safal Hansdeak of Tharia. Wth
regard to the right of the widow, she is |like a H ndu w dow

having right to maintenance. |f her husband died while he
was joint holder with his brothers she will continue to live
inthe famly and the situation will not differ materially
fromwhat it was in her husband’ s |ifetime. Her right to
mai ntenance wll continue and iif her husband's famly

negl ects her w thout cause; she can denmand sufficient |and
to keep herself, If there is a conplete famly partition the
wi dow and her children wll get the share which would have
gone to her husband had he been alive. She gets life estate
like Hndu w dow s estate, "The Madras and their Courts" by
Sarad Chandra Roy, 14th Ed. at p.244 to 451 (19159. The
Ori gi ns of Chotanagpur by Sarad Chandra Roy at p. 369 to 370
(1915 Ed.) dealt with inheritance on the sane lines, So
they need no reiteration

In Doman Sahu v. Buka, [AIR 1931 Patna 198], though
Mundas and Mundari wonmen in Ranchi District are akin to
other tribals, since they regard thenselves as Hindus, It
was hel d that H ndu | aw of succession would apply to them
In Ganesh Matho v. Shib Charan, [AIR 1931 Patna 305],, Kurni
Maht ons of Chota Nagpur adopted H ndu religion. The Division
Bench held that it nmust be presumed that ordinarily they are
governed by H ndu law in matters of _inheritance and
successi on except insofar as parties prove  any custom
obtai ning among themwhich is at variance with it. It was
held that M takshara Hi ndu | aw of succession was applicable
to them They did not prove any special custom alleged them
In "Law Enforcement in Tribal Areas" by S K  Ghosh,
Director, Law Institute, Calcutta, published by Ashish
Publ i shing House at page 89 it (is stated that though the
H ndu Succession Act 1956 Hindu nmarriage Act 1954, / Hindu
Adoption and Maintenance Act 1956 did not apply, because of
their contracts wth other advanced societies sone changes
have taken place anong tribes in the observance of marri age,
divorce, etc. In the event of any litigation, the triba
courts are wunable to reach a definite conclusion as these
customary codes as they are unwitten code. Therefore, it
was recomend that a proper study of customary codes of the
tribals should be nade and the same may be codified
properly. " "Some State governments have already taken
action to codify the personal laws of inportant triba
groups. These laws can be gradually dispensed wth or
repeal ed when the tribals are fully assimlated with the
mai n body of our national comunity" at pages 90-91 he
expl ained the customs among the hills living in Mdhya
Pradesh and Raj asthan who constitute |argest tribal group in
the country of a marriage by elopenent or capture or by
arrangenent. They are vary truthful people and they do not
hesitate to speak against the culprits, though they nay
happen to be kith and kin.

The Garos, the Khasis and the Jhintias are the main
i nhabitants of Meghalya State. They observe npnogany. The
daught er ( Nokma Dongi pa Hechi k) descendant from the
ancestor is chosen for nmarriage for commbn ancestors. The
husband goes and lives with the wfe which in Hndu |aw
known as |llatomson-in-law. The customis that the senior-
nost household of the area mmintains a |line of inheritance
fromthe nother to the chosen daughter and the husband of
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the inheritress not her, popularly known as Nokna is
accepted as the constitutional head of the A Khing. The
| ands are held in coomon ownership of the machong, the

usufruct rights are granted to all the residents of the
A Khing. MKkirs, a popul ous tribe in Meghal aya is

patrilineal. The sons inherit property and it is divided
among them In the absence of nmale heirs, the nearest
agnate inherits that land. The daughters have been

excluded. In the absence of sons and brothers, the w dow
retains the property provided she nmarries one of her
husband’ s cl an. The Gonds in Andhra Pradesh, Madhya Pradesh,
Bi har and Oissa observe nonogany. At page 139, he has
stated that the custom s heritable and transferable and
right of inheritance is patrilineal. The nale heirs would
succeed and the fenales are conpletely excluded. The sons
take equal shares, but anong the Apa Tanis and the Nactes,

the system of prinmogeniture prevails, i.e. the eldest son
only inherits the father’'s |anded property which has been
softened anong Apa Tanis. |In - Mnipur, the custom anobng

Thandon Kuki's is that the property is of the Chief of the
village. The practice is ~of shifting cultivation and the
Chief distributes the plots anong the groups. The system of
i nheritance anobng the Naga group is that at the death of the
| ast owner, the succession is by patrilineal and the rules
of prinobgeniture prevails among them The practice is that
during his life-time the father gives sone land to the
younger brother as well.

In a report on Codification of Custonary Laws and
I nheritance Laws in the Tribal Societies of Oissa by Dr.
Bhupi nder Singh and Dr.._ Neeti Mhanti of Jigyansu Triba
Research Centre, sponsored by the Mnistry of Wl fare,
CGovernment of India and submitted on May 19, 1993, it is
stated at page 1 in last paragraph of his preface that to

reduce tribal customary | aws into formal, technical

straight-jacket frane is likely to rob it of its vitality
and strength. 1t will expose the innocent, gullible tribals
to the nmachinations of touts, niddle-men etc. The custons
which differ, in whatever nmagnitude, from one comunity to
other would help exploitation of the tribals by application
of the traditional law. Its relevance, freshness and

vitality to a considerable extent, would get weakened. Wins
and fancies in dispensation of justice would be avoided.
They concluded that "we nmnust proceed deliberately and
wirely." In Chapter IIl at page 8 it is stated thus:
"Customary law refers to rules that
are transmtted fromgeneration to

gener ati on t hr ough soci a
inheritance. In a close-knit sinple
tribal soci ety, the peopl e

thenselves want to live according

to cust ons backed by soci a

sanctions; to save them from

objection and social ridicule of

the society.”

At page 9, it is stated that "the nmmjor areas of
interest for a tribal conmunity is inheritance of |and,
forest rights and social custonms |like narriage, divorce,
desertion, child support, death, birth etc." Santhals, one
of the largest tribes of India spread over Wst Bengal
Orissa, Bihar and parts of Assamand Tripura. It is observed
at page 30 on the "Chapter Succession to Proeprty" that the
succession is in favour of the son, in his absence to the
daughter, in their absence to the relative. Even anong
Santhals, it is not strictly patrileneal. |[If they have no
son, succession is open to the daughter and if they have
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nei ther son nor daughter then to the relative of the famly.
Sone people anobng them preferred succession anobng son and
daughter equally. On husband’s demise. the w dow gets a
share in the property, as life-estate. In their conclusion
at page 37, they have stated that the Santhals and Saora
tribals practice patrilineal is a node of succession. At
pages 38-43, after detailed discussionit is stated that

though there is considerable "on- goi ng accul turation
process", the tribes have not conpletely discarded the
custonms. At page 45, it was nentioned that though Santha
society is predonminantly patrilineal, they do not strictly

adhere to it. The inheritance in favour of the daughter has
been softened but Soara society is conservative and |ess
exposed to wi nds of change. They preferred sons to daughters
only if there is no sonin the fanmily and other relatives of
the famly. However, the ~wdow inherits the estate of her
husband. The working group of the 7th Five Year Plan on the
tribal devel opment reconmended codification of customary
| aws preval ent” anong the tribals in its report at pages 323-
24 of the Planni ng Conm ssion docunents. Dr. B.L. Maharde, a
bur eaucrat of —Rajasthan Cvil Services, in his "Hi story and
Culture of Grjans" in the State of Rajasthan, narrated the
practices of tribalsat page 84 stating that the property
after the death of ~ the father is equally divided anpng the
sons by the village elders of Panchayat and in case of
di spute. by the private Panchayat. The youngest son, since
he lives wth his father, is entitled to have an extra
share. The grandson of his pre-deceased sonis entitled to
an equal share. Daughters are not entitled to inherit their
fathers’ property, but they can share the aninmal wealth. The
son-in-lawis entitled to equal share. The w dow has right
to property which she | oses on her renarriage. W do not get
any material as regards succession anbng the tribals in
Madhya Pradesh, Maharashtra and @ujarat and in view of the
general trend we assune that in those States also
partilineal succession would be in vogue.

It would thus be seen that the custons anong the
Schedul ed Tribes, vary from tribe to tribe and ‘region to
regi on, based upon the established practice prevailing in
the respective regi ons and among - particul ar tribes.
Therefore, it woul d be difficult - to decide, wthout
acceptable material anobng each tribe, whether custonmary
succession is valid, certain ancient and consistent and
whether it has acquired the status of |aw. However,  as
noti ced above, Custons are prevalent and  being followed
among the tribes in mtters of succession and inheritance

apart from other custons |ike marriage, divorce etc. Cus-
toms became part or the tribal laws as a guide to their
attitude and practice in their social life and not a fina

definition of law. They are accepted as set of principles
and are being applied when succession is open. “They have
accordingly nearly occurred the status of law. Except in
Meghal aya, throughout the country patrilineal succession is
being followed according to the unwitten code of custons.
Like in Hndu law, they prefer son to the daughter and in
hi s absence daughter succeeds to the estate as Ilimted
owner. Wdow also gets only limted estate. More than 80 per
cent of the population is still below poverty Iine and they
did not come at par with civilized sections of the non-
tribals. Under these circunstances, it is not desirable to
grant general declaration that the custom of inheritance
offends Articles 14, 15 and 21 of the Constitution. Each
case nust be exam ned and deci ded as and when full facts are
pl aced before the Court.

Section 2(2) of the H ndu Succession Act, simlar to
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H ndu Marriage Act, Hindu Adoption and Mintenance Act,
excludes applicability of custons to the Schedul ed Tri bes as
defined by clause (25) of Article 366 of the Constitution
unless the Central CGovernnent, by notification in the
official Gazette otherwise directs. Explanation 11 to
Article 25 does not include themas Hi ndus. The Chotanagpur
Tenancy Act and the Santhal Parganas Tenancy (Suppl enentary
Provi sions) Act, 1949, the Bihar Schedul ed Areas Regul ation
1969 intend to protect the lands of the tribals and their
restoration to them Section 7 and 8 of the Act regul ates the
right of Khuntketti Raiyats. By operation of customary
i nheritance, the son and lineal descendants inherit the
| ands held by the tribes for the purpose of cultivation by
hinself or male nmenbers of his famly. Section 76 read with
Section 6 gives effect to custom usage or customary right
provi ded thereunder not inconsistent with or not necessarily
nodi fied or abolished by the provisions of the Act. The | aw
exists to serve the -needs of the society which is governed
by it. If the lawis to play its allotted role of serving
the needs of the society, it nust reflect the ideas and
i deol ogi es _of ~that society. As stated earlier, it nust keep
pace with march of time withthe heart beats of the society
and with the needs and aspirations of the people. As seen,
even anong the tribals in Bihar, the customs have now
under gone advancenent.  They prefer both son and daughter
alike though not uniformy. Succession s patrilineal
Santhal s practically adapted the Mtakshara H ndu |aw of
successi on. The Hindu Succession Act nodified the pre-
existing law and intestate succession gives right of
succession to Hndu female. ~Section 14(1) has enlarged
limted estate known to Sastric |aw into absolute right of
property held by a Hndu female. In the Law of Intestate and
Testanmentary Succession, (1991 Ed.) at page 21, Prof. Diwan
has stated that Section 2(2) does not nean that Schedul ed
Tri bes which were, prior to the codified H ndu | aw governed
by Hndu law wll not, now be governed by the Hindu |law. |If
before codification any Scheduled Tribe was governed by
Hndu law it will continue to be governed by it. However, it
woul d be wuncodified H ndu |aw that would apply to them It
is settled law that the procedural or substantive lLaw which
of fend the fundanental right are void. Section7 and 8 of
the Act exclude woman tribals from inheritance to  the
Khuntkutti raiyati rights solely on the basis of sex and
confine succession and inheritance anobng nale descendants
only In Maneka Gandhi v. Union of India [(1978) 2 SCR 621],
this Court held that reasonabl eness is an essential el enent
of equality; non-arbitrariness pervades Article 14. The
Court must consider the direct and inevitable effect of the
action in adjudging whether the State action offends the
fundanental right of the individual. This Court sustained
the validity of Passport Act by reading down the statutory
provisions. Justice, equity and good conscience are integra
part of equality under Article 14 of the Constitution which
is the genus and Article 15 is its specie. In Harbans Singh
v. Qranchatta Singh [(1991) 1 SCR 614)], this Court held
that though the Transfer of Property Act did not t apply to
the State of Punjab at the relevant tinme, the genera
principles contained therein being consistent with justice,
equity and good consci ence woul d apply.

Under the General C auses Act, nmale includes female. In
Jitmohan Singh Minda v. Ranratan singh [1958 Bihar |aw
Journal Report 373], interpreting Mindari Khunt Kattidari
widows right to remain in possession of Mindari Khunt
Kattidari tenancy, after the death of her husband, the Bi har
Hi gh Court held that the widow would have life estate in
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tenancy rights as they have adopted H ndu |aw of
successi on. There is no reference whatsoever to the
exclusion of the wdow of the particular Mndari.
Therefore, in respect of Khunt Kattidari tenancy, the
wi dow woul d be entitled to possession and Section a is not
i nconsistent with that position. In Jani Bai v. State of
Rajasthan [AIR 1989 RAJ. 115], interpreting Rajasthan
Col oni sati on Act, 1954, the Division Bench held that nale
descendant s woul d i nclude fenal e descendants and the adul t
son and the daughter should be treated alike both being
equal |y eligible for allotment under the rules under that
Act. By operation of Section 13(1) of General C auses Act,
mal es i ncludes fenales, of course, subject to statutory

schene which by now is subject to the Constitution. In
Sections 7 and 8 of the Act if the words "nmale descendants”
are read to include fermale descendants, the daught er,

married or unmarried and the widow are entitled to succeed
to the ~estate of the father, ' husband or son. Schedul ed
ribes are’ as much citizens as others and are entitled to
equality. Sections 7 and 8 are accordingly read down and so
on that prenise are valid

The question then-is whether the interpretation is
consistent wth Sub-s.(2) of Section 4 of the Hindu
Succession Act, 1956? Entry 7 of list 111 of Seventh
Schedule to the Government of India Act 1935 provided
"Wlls, i ntestacy and successi on save as regards
agricultural land." Entry 5 of the Concurrent List in the
Seventh Schedul e of the Constitution onitted the words "save
as regards agricul tural |ands’ and provi ded nerely
"intestacy and succession; joint. famly and partition”. In

Basavant Gouda v. Snt. Channabasawwa [ Al R 1971 Mysore 151],
di vi si on Bench of Mysore Hi gh Court in paragraph 11 had held
that Entry 5 of the Concurrent List of the Seventh Schedul e
woul d apply to succession of agricultural |ands under Hi ndu
Succession Act. It followed the judgnent of Amar Singh v.
Bal dev Singh [ AIR 1960 Punjab 666] (Full Bench) in its
support. The sane view was taken by a Division Bench of the
Oissa Hgh Court, in a judgnent rendered by B. Jagannadha
Das, J., as he then was, in Laxmi Debi v. S K- Panda [AIR
1957 Orissa 1].

In Gopi Chand v. Bhagwani Devi [AlR 1964 Punjab 272], a
Di vi sion Bench of Punjab H gh Court had held that Sub-s.(2)
of Section 4 of Hi ndu Succession Act does not apply to the
Del hi Land Reforms Act conferring pernmanent tenancy rights

of Bhumidar or asam, laid down in Section 50 of that Act.
If it is otherwise, it would be inconsistent with Section
4(1) of the Hindu Succession Act and would be  void. In

Phul mani Dibya v. State of Oissa [AIR 1974 Oissa 135] a
Full Bench has held that exclusion of woman from successi on
to any Brahnottar grant discrinnates agai nst wonman under
Article 15 on ground of sex and that, therefore, becone said
of fending Article 15(1). In Tokha v. Snt. Samman, [AIR 1977
Punjab and Haryana 406] a single Judge of that. Court held
that the occupancy rights held by a limted owner (w dow)
before the H ndu Succession Act had cone into force,
enl arged as absolute property wunder the Punjab GCccupancy
Tenants (Vesting of Proprietary Rights) Act and thereby she
becone an absolute owner and was entitled to gift over that
| and as to absol ute owner which was uphel d.

In Mayne’s H ndu Law and Usage (13th Ed.), revised by
Justice A Kuppuswam , commenting on Sub-section (2) of
Section 4 of Hindu Succession Act, in paragraph 17 at page
960, it 1is observed that the |egislature can always provide
that the devolution of tenancy rights shall be dependent
upon personal law, i.e.., H ndu Succession Act. The
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| egislature can also lay down that in certain circunstances
there would be one kind of succession and in different
ci rcunst ances the hol ding shal | devolve on different
persons. Devolution in the case of a Bhumidari under the
Uttar Pradesh Zamindari Abolition and Land Reforns Act,
1950, is not affected by Section 14 of the H ndu Succession
Act as tenures created by the Utar Pradesh did not create
proprietary interest but only tenancy right. |n Bajaya v.
Copi kabai [(1978) 2 SCC 542], a Bench of three Judges of
this Court held that Bhum swami and Bhumidari rights are two
cl asses of tenure-holders of Iands paying |and revenue to
the State and are governed by the provisions of the Hi ndu
Succession Act. The tenancy rights having been separately
dealt with by the Madhya Pradesh Land Revenue Code, the
devol ution of the rights of an ordinary tenancy and an
occupancy tenant are in accordance with the personal |aw of
the deceased tenant.

Sub-s.2 of ~Section 4 of the H ndu Succession Act, to
renove any doubts, has declared that the Act shall not be
deened to affect the provisions of any law in force
providing- for (i) preventi ons of fragnmentation of
agricultural holdings; (ii) for the fixation of ceiling; and
(iii) for the devolution of tenancy rights in respect of
such holdings. It is thepolicy of the legislature that with
a view to distribute the surplus land ceiling on
agricultural land has been prescribed so ‘that the surplus
land would be distributed to the landless persons etc.
Therefore, the operation of such law was excluded fromthe
purview of the H ndu . Succession Act. This Court in Snt.
Soorja v. SDO Rehli; ~Civil Appeal No.1180/84 decided on
Novenber 22, 1994, has upheld the ceiling |aw and held that
married daughters are not entitled tointestate succession
of the father nor a separate hol ding since the definition of
"fam ly" did not include married daughter. The devol ution of
the tenancy rights are governed by Entry 18 to the List 11
of the Seventh Schedul e. Therefore, the H ndu Succession Act
to that extent stands excluded. As regards the prevention of
fragnmentation of agricultural land, it is already held that
if at the instance of sons the agricultural ~lands are
di visible and each son is entitled to hold and enjoy his
share separately daughters also would be entitled to a
separate share at a partition and enjoynment therein. ~The
fragnentation in that behal f, therefore, should not stand an
i npedi nent to the daughter’s cl aim ng an intestate
succession and to claim a share in the agricultural l'ands.
The Hi ndu Successi on Act regul ates successi on of
agricultural land and the word 'property’ in Sections 6 to
8, 14 and 15 and other sections in that Act would include
agricultural land, Thus considered the operation of / Sub-
s. (1) of Section 4 will have an overriding effect for Hi ndu
female clainming parity with Hindu male for succession to the
agricultural lands held by the father, nmother, etc. and sub-
s.(2) does not stand an inpedinent for such a right of
devol uti on.

The reason assigned by the State level committee is
that permtting succession to the fenale would fragnent the
holding and in the case of inter-caste nmarriage or narriage
outside the tribe, the non-tribals or outsiders would enter
into their comunity to take away their |ands. There is no
prohibition for a son to claim partition and to take his
share of the property at the partition. If fragnentation at
his i nstance is perm ssi bl e under I aw, why t he
daughter/wi dow is denied inheritance and succession on par
with son? In Kerala State, the H ndu Succession Act, 1956
was modified in relation to its application to the State of
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Keral a, by amendment of Devast hanam Properties (Adm ssion of
Tenporary Managenent and Control and Hindu Succession)
(Amendnment) Act, 1958 and of the (Kullaiama Thunporan
Koril akam Soci ety Partition) Act, 1961. Kerala Hi ndu Joint
Fam |y Abolition Act, 1975 brought about change bringing
female into the fold for succession per capita. Equally,
the H ndu Succession (A P. Anendnent) Act 13 of 1986, the
Andhra Pradesh Legislature took |ead and anended Section 6
of the Parent Hindu Succession Act and Section 29A conferred
on the unmarri ed daughter the status of co-parcener by birth
and has given her right to claimpartition and equal share
along with the sons. In the event of sale by the daughter of
the property obtained at  the petition Section, 29C gives
right to nale heirs to purchase the property on paynent of
the consideration. In the event of disagreement on the
consi deration the Court having the jurisdiction is given
power to determ ne such consideration. In the event of non-
payment - by nmale heirs, the right has been given to the
femal e heir to sell the Property to outsiders. Karnataka and
Mahar asht'ra 1 egi sl atures have followed the suit and suitably
amended the Hindu Succession Act, 1950.

Throughout the country, the respective State [|aws
prohibit sale of all ~lands in tribal areas to non-tribals,
restoration thereof ~ to the tribals in case of violation of
| aw and perm ssion/of the conpetent authority for alienation
is a nust and nandatory and non-conpliance renders the sale
void. The Acts referred to hereinbefore prevailing in Bihar
State expressly prohibit the sale of the ‘lands by the
tribals to the non-tribals and-also direct resturation or
reconpensati on by equi val ent 1 ands to the tribals.
Therefore, if the female heirs intend to alienate their
lands to non-tribals, the Acts would operate as a check on
their action. In the event of any need for alienation, by a
tribal female, it would be only subject to the operation of
these laws and the first offer~ should be given to the
brothers or agnates. In the event of their refusal or
unwi | I i ngness sale would be made to other tribals. In the
event of a disagreement on consideration, the civil court of
original jurisdiction should determ ne the sane which would

be binding in the partition. In the event of their
unwi | I i ngness to purchase the same, subject to the
perm ssion of the conpetent officer, female tribal nmay sel

the land to tribals or non-tribals. Therefore, the

apprehension expressed by the State-level conmittee is
unf ounded.

The Christians in India are governed by the Indian
Succession Act, 1925. It is stated that by operation of
Section 1 notification issued under the Government of |ndia
Act of 1935, the operation thereof stood excluded to the
tribal Christians residing in the State of Bihar. There is
no such prohibition in other States. Even otherw se, though
the principles of Indian Succession Act are strictly
i nappl i cabl e, t he gener al principl es therein bei ng
consistent with justice, equity and good consci ence should
equally be applicable to the tribal Christians of the Bihar
State.

I would hold that the provisions of Hi ndu Succession
Act, 1956 and the Indian Succession Act, 1925 though in
terns, would not apply to the Schedul ed Tribes, the genera
principles contained therein being consistent with justice
equity, fairness, justness and good conscience would apply
to them Accordingly I hold that the Schedul ed Tri be woren
succeed to the estate of their parent, brother, husband, as
heirs by intestate succession and inherit the property with
equal share with male heir with absolute rights as per the
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general principles of H ndu Succession Act, 1956, as anended
and interpreted by this Court and equally of the Indian
Succession Act to tribal Christian. However, the right of

alienation will be subject to the relevant provisions |like
the Act, the Bi har Schedul ed Areas Regul ati on 1969, Santhal s
t Amrendnet ) Act , 1958, Sant hal Par gar as t enancy

(Suppl enentary Provisions) Act, 1949 as anended fromtinme to
time etc. They would be applicable to themand subject to
the conditions nmentioned therein. |In case the tribal wonan
intends to alienate the | and, subj ect to obtaining
appropriate permission fromthe conpetent authority under
the appropriate Act, she should first offer the Iland for
sale to the brother or in his absence to any nale lenia
descendant of the family and the sale will be in ternms of
nmutual |y agreed consideration and other terns etc. |In case
of any disagreenment ~on consideration, the consideration
shall be determ ned on an application filed by either party

before the conpetent civil court of original jurisdiction
over the areain which the land is situated and the deci sion
of the civil _—court after adduction of evidence and

consi deration thereof, shall be final and binding on the
parties. In case the brother or lenial descendant is not
willing to purchase either by mutual agreenent or as per the
price settled by the civil court, the fermale tribal wonman
shall be entitled to alienate the land to the non-tribal but
subj ect to the provisions of the appropriate Act.

The writ petitions are accordingly allowed and rule
nisi is made absolute. The interimdirection given for the
protection of the petitioner Nos.2 and 3 in the first wit
petition would continue until~ they voluntarily seek its
withdrawal or nodification in witing nade to the District
Superintendent of Police and an order - in that behalf 1is
passed and conmuni cated to them

In the circunstances, parties are directed to bear
their own costs.




