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This appeal by grant of special leave is directed
against the order of acquittal passed by the H gh Court of
Al'l ahabad, Lucknow Bench in Criminal Appeal No. 55 of 1978.

The four respondents were ~tried for offences  under
Sections 147, 148, 302/149 and 201/511 1.P.C. 'on the
al l egation that they along wth sone unknown persons
nercil essly assaulted deceased Bachan Shah with knives and
lathis and lathis and thereafter carried a cycle of the
deceased and dragged the dead body of the deceased to the
nearby grove and left it in a pit and escaped fromthe pl ace

of occurrence. The | earned Addi ti onal—Sessions Judge
convicted 4 respondents under Section 147 and 302 read wi th
Section 149 |.P.C. and further convicted respondents | nder

Dutt, Raghu Raj and Bi kramunder Sections 148, 302 and
201/ 511 of the Indian Penal Code. Respondent Noori, however,
was acquitted of the charge under Section 201/511 agai nst
her. All of them were sentenced to |ife inprisonment under
Section 302/ 149 and respondent Noori was further sentenced
to undergo for one year under Section 147 and the rest 3
respondents were sentenced under Section 148 of the Indian
Penal Code and R 1. for one year under Section 201/511 of
the I ndian Penal Code. Sentences have been directed to run
concurrently. The respondents then filed appeal and the Hi gh
Court acquitted all of themfor the charges |evelled against
them and hence this present appeal

Prosecution case in nutshell is that deceased Ram
Bharosey alias Bachan Shah had agone to his tubewell at
10.30 AM on 25.2.1975 for getting the sanme repaired
through the nechanic, Latta Mllah PPW 2. As he did not
cone hone to take his lunch till 2.30 P.M his nephew | gba
Narain PPW 1 went to call his uncle for food. Wen both of
them were returning respondent Noori stopped the deceased on
the way and started talking to him In the neantine the
three other respondents along with two unknown persons cane
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armed with knives and lathis and started assaulting the
deceased. Wile t he deceased was bei ng assaulted,
respondent Noori was standing. P.W 2 who followed the
deceased and P.W 1 soon reached the spot and saw the
occurrence. Noori then left the place of occurrence. Noori
then left the place of occurrence. Rest of the three
respondents after nercilessly assaulting the deceased
dragged the dead body towards the grove and threwit into a
pit, and left the place. The infornmant |Igbal Narain P.W 1
prepared a witten report and | odged the sane at Loni Katra
Police Station at 4.30 P.M On receipt of the said report
which was treated as F.I1.R P.W 7 registered the case and
started investigation. On reaching the place of occurrence,
he held the inquest and then sent another officer to search
for the accused persons but the accused persons were not
found. A dog squad was then sent to trace out the two
unknown persons and the  said dog went upto the door of the
accused Raghu Raj which was found | ocked. The dead body was
sent for ~/postnortem exam nation.  The investigating officer
sei zed i'ncrimnating articles and sent for Cheni ca
Exami nation. Wtnesses were examined under Section 161
C.P.C. Finally on conpletion of investigation charge sheet
was filed. On being conmitted the respondents stood their
trial. The defence plea is one of denial. The prosecution
examined 9 witnesses in all of whomPW 1, 2 and 3 are eye
witnesses to the occurrence. PW 6 is the doctor who had
conduct ed autopsy ' over the dead body of the deceased. PW 4
is a wtness to the inquest as well as witness to certain
seizure made in the course of ~“investigation. PW 5 is the
constable who carried the dead body to the norgue for
postmortem exam nation. —PW 7 is the police officer who had
recorded the FIR and investigated into the offence. PW 8 is
a constable and formal witness. PW 9 is the Head Constable
who had mmde sone entries at the Police Station on receipt
of the witten report. Prosecution also proved severa
docunentary evidence of which Ext. 26 is the FIR, Ext. 9 is
the postnortemreport of the deceased, Ext. 40 is the Report
of Chemical Examiner and Ext. 39.is the Serol ogi st Report.
The defence also exanined one witness as PW 1. The |earned
Addi ti onal Sessions Judge on a scruitiny of the entire
materials on record cone to the conclusion, nostly relying
upon the evidence of 3 witnesses PW. 1, 2 and 3, that the
prosecution has been able to establish the charges beyond
reasonabl e doubt and accordi ngly convicted and sentenced t he
accused persons as already stated. On appeal by the accused
respondents the High Court though accepted the prosecution
story that the deceased was murdered in the Galiayar and his
body was shifted to the pit where it was dunped but held it
was not established that the said nurder had been w tnessed
by the alleged wtnesses nanmely PW. 1, 2 and 3 and
therefore the possibility that the deceased was murdered by
others and the appellants were inplicated on nere suspicion
and sentence passed by the | earned Additional Sessions Judge
and acquitted the accused respondents.

M. Pranod Swarup, the |earned counsel appearing for
the appellant contended that the reasonings given by the
High Court in discarding the prosecution story and in
di shelieving the oral testinony of PW 1 to 3 are wholly
unsustai nable in | aw and consequently the order of acquitta
is vitiated. The |earned counsel also contented that the
Hi gh Court wholly erred in law in discarding the prosecution
case on the basis of certain infirmties in t he
i nvestigation and this has resulted in gross mscarriage of
justice by ordering acquittal of the respondents. The
| earned counsel for the appellant, however, fairly stated
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that so far as respondent Noori is concerned on the basis of
evidence on record it would be difficult to assail her
acquittal made by the High Court. M. Ranjit Kumar, |earned
counsel appearing for the respondents on the other hand
submitted that in view of the proved aninosities of the
prosecution witnesses and in view of the gross infirmties
intheir evidence, the H gh Court was fully justified in
di scardi ng prosecution case. According to M. Ranjit Kunar
t hough prosecution case so far as death of Ram Bharosay is
concerned is true but the prosecution case as unfolded
through the witnesses PW 1 to 3 and the manner in which the
death occurred in not true and therefore the order of
acquittal passed by the H gh Court should not be interfered
with by this Court.

In view of the rival stand of the parties the question
arises for consideration is whether the evidence of PW 1 to
3 can be discarded on the grounds advanced by the Hi gh Court
or not? Before scrutinizing the evidence of these three
wi tnesses it woul d be appropriate to exanm ne the correctness
of the reasoni ngs advanced by the H gh Court in discarding
the prosecution case. But- before doing so we may first set
out the case against respondent Noori. The only evidence
agai nst Noori was that while the deceased and PW 1 were
com ng she stopped themon the way and tal ked with deceased
and at that point/ of tine other accused persons cane and
assaulted the deceased. There is not an iota of material on
record to indicate any prior neeting of Noori- with the other
accused persons nor is there any nmaterial to inplicate Noor
in any way with the occurrence. Noori has not been assigned
any role in the assault of the deceased. In this view of the
matter the order of acquittal of respondent Noori by the
Hi gh Court cannot be interfered with by this Court.

The High Court cane to the concisions that PW 2 could
not have reached the place of occurrence sinmultaneously wth
PW 1 and the deceased since he had to screw one bolt and
lock the tube-well which in the process woul d have taken at
least five minutes. It is neither (the evidence of PW 1 that
PW 2 cane with themto the place of occurrence 'not is it
the evidence of PW 2 that he was along with the deceased
and PW 1. On the other hand the evidence of PW 2 is that
after the deceased and PW 1 left the tube-well, PW 2
tightened the bolt and Ileft for honme and while he was at a
di stance of 100 paces fromthe place of occurrence he heard
shouting of PW 1 and then he ran and on reaching the place
of occurrence he saw that deceased had fallen down andthere
respondents, Inder Dutt, Vikram and Raghuraj were assaulting
the deceased with knives. The conclusion of the H gh Court,
therefore, is based upon total m sreading of the evidence of
PW 1 & 2 The High Court has comented upon the
i nvestigation as to why the fact whether PW 2 was at al
engaged in the repair work of the tube-well had not been
investigated into. In our considered opinion it is wholly
unt enabl e approach and had no rel evance with t he
appreciation of the evidence PW 2 The H gh Court had
conmment ed upon the evidence of PW 2 on the ground that at
one place he said that he was called by the investigation
officer at about the tinme of sun set whereas at other place
he said that he was called by the investigating officer at
night and on this score the Hgh Court junped to the
conclusion that PW 2 cannot be accepted to be a witness to
the occurrence. We are wunable to accept this reasoning of
the High Court. Instead of focussing its intention to the
testinmony of the witness with regard to the actua
occurrence the High Court has gone around the periphery and
wi t hout even discussing anything so far as occurrence is
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concerned has discarded the testinony and in our Vview
erroneously. So far as PW 3 is concerned the High Court
di scarded his testinobny by conparing his evidence with the
evi dence of PW 2 and on coming to a conclusion the he could
not have seen Noori clearly fromthe place of occurrence. As
stated earlier the very approach of the Hgh Court in
appreciating the evidence has been rather faulty and no
attention has been bestowed by the Hi gh Court in discussing
the basic prosecution case. The conclusion of the H gh Court
that the evidence of PW 3 does not inspire confidence is a
wrong concl usion without discussing his evidence and the
said conclusion is wholly unsustai nable in [aw. On
di scussion of nedical evidence, the Hi gh Court cane to the
concl usion that the ocul ar version of the evidence does not
recei ve conplete support and corroboration fromthe nedica

evidence. But we are unable to sustain this conclusion of
the H gh Court also. The Doctor PW 6 who conducted the
post nortem examinati on found as many as 9 punctured wounds,
3 inci sed wounds, one |acerated wound and three abrasi ons on
different parts of the body of the deceased. The Hi gh Court
accepted the prosecution case that the punctured wounds and
i nci sed wounds could be caused by a knive but since the
| acerat ed wound which was ~found between right index finger
and thunb neasuring 3 emx 2 cm could not be caused by a
knive, the H gh Court junped to the conclusion that the
medi cal evidence does not corroborate the ocul ar statenent.
We find it difficult to sustain this conclusion. Comenting
upon the investigation the High Court observed that it is
not free fromtaint. The aforesaid conclusion is based upon
the fact as to why the dog was given a snell of the bicycle
of the deceased instead of the piece of Dhoti which had
allegedly got stuck to a tree. The further reasoning
advanced is as to what was the necessity of dragging the
deceased and throwing the dead body into a pit. Then again
the Hi gh Court observed that the bicycle of the deceased had
been touched by Noori alone apart - from deceased then how
the dog after snelling the bicycle proceeded towards the
house of Raghuraj. In our considered opinion the alleged
infirmties found out by the High Court neither can be held
to be sufficient to hold the investigationto be tainted
nor can it be taken into account to discredit the
per secuti on case.

The High Court having acquitted the accused persons on
appreci ation of the evidence, we have oursel ves scrutinised
the evidence of PW. 1, 2, and 3. The conclusion is
irresistible that their evidence on naterial particulars
have been brushed aside by the H gh Court by entering in the
real mof conjecture and fanciful speculation  wthout even
di scussing the wevidence nore particularly the evidence
relating to the basic prosecution case. Wile assessing and
evaluating the evidence of eye witnesses the court must
adhere to two principles, namely whether in the circunmstance
of the case it was possible for the eye wtness to be
present at the scene and whether there is anything
i nherently inprobable or unreliable. The Hi gh Court in our
opinion has failed to observe the aforesaid principles and
in fact has nis-appreciated the evidence which has caused
gross mscarriage of justice. Credibility of a witness has
to be decided by referring to his evidence and finding out
how he has freed in cross-exam nation and what inpression is
created by his evidence taken in one context of the case and
not by entering into real mof conjecture and specul ati on. On
scruitinising the evidence of PW. 1, 2 and 3 we find they
are consistent wth one another so far as the place of
occurrence, the nmanner of assault, the weapon of assault
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used by the accused persons, the fact of dragging of the
dead body of the deceased from the place to the grove and
not hi ng has been brought out in their cross-exam nation to
i mpeach their testinmony. The medical evidence. In that view
of the matter we unhesitatingly cone to the conclusion that
the prosecution has been able to establish the charge
agai nst the accused persons and the H gh Court commtted
error in acquitting the three respondents nanely | nder Dutt,

Raghu Raj and Bikram |In the aforesaid prem ses the order of
acquittal passed by the H gh Court so far as respondent
Noori is <concerned is confirmed but the order of acquitta

so far as accused Inder Dut, Raghu Raj and Bikram is
concerned is set aside ‘and their conviction and sentences
passed by the |earned Addi tional Sessions Judge are
confirmed. The appeal is allowed in part. Respondents |nder
Dutt, Raghu Raj and Bikramare directed to surrender to
serve the bal ance period of sentence. Their bail ponds stand
cancel | ed.




