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ACT:

State Service--Oficer, conmpulsory retirenent of--1f anounts
to dismissal or renoval from service--Test--Patiala  State
Regul ations, 1931, Rule 278--Constitution of India, Art.
311(2).

HEADNOTE

The appellant was compul sorily retired fromservice by the
Raj pramukh of Pepsu by an order dated August 18, 1950, which
was as foll ows:

Hi s Hi ghness the Rajpranukh is pleased to retire from
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service Sardar Dalip Singh, Inspector CGeneral of Pol i ce,
Pepsu (on | eave) for adm nistrative reasons with effect from
the 18th August, 1950."

No charges Were franed against himand it was on his insist-
ence that certain charges were comrunicated to him Rul e
278 of the Patiala State Regulations, 1931 which was then in
force, provided as follows :-

" 278. For all classes of pensions of person who desires to
obtain the pension is required to submt his application
before any pension is granted to him

The State reserves to itself the right to retire any of its
enpl oyees on pension on political or on other reasons."

The question for determ nation in the appeal was whether the
conpul sory retirement of the appellant anpbunted to renova

or dismssal fromservice within the nmeaning of Art. 311(2)
of the Constitution. The trial Court held in favour of the
appel l ant and the Hi gh Court against him

Held, that the two tests laid down by this Court for deter-
m ni ng whet her an order of compul sory retirenent ampunted to
renoval or dismissal fromservice were (1) whether it was by
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way of punishment, a charge or inputation against the
of ficer, being nade the basis of the exercise of the power,
and (2) whether the officer was deprived of any benefit
al ready earned as in a case of dismissal or renoval

Shyam al v. State of U P., [1955] 1 S.C.R 26 and State of
Bonbay v. Subhagchand Doshi, [1958] S.C.R 571, referred to.
So judged, the order passed agai nst the appellant could not
amount to dismissal or removal from service wthin the
nmeani ng of Art. 311(2) of the Constitution.

The order was not one purported to have been made on any
charge of msconduct or inefficient and the fact that any
such considerations mght have weighed with the Governnent
in passing the order under Rule 278 did not ambunt to any
i mputation or charge against the officer, and there could be
no question of losing any benefit earned since the Rule
itself provided for retirenent on pension and the officer
had in fact been allowed full pension.

It would not be correct to say that since the Rule did not
fix any age for conpulsory retirenent, an order of
conpul sory ~retirement passed under it must necessarily be
regarded as dismi ssal or renoval w thin the neaning of Art.
311(2) of the Constitution.

State of Bombay v. Subhagchand Doshi, [1958] S.C.R 571, ex-
pl ai ned.

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTI ON: Civil Appeal No. 235 of 1958.
12
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Appeal fromthe judgnent and decree dated Cctober . 18, 1956,
of the former PEPSU Hi gh Court in Regular First Appeal No.
11 of 1954, arising out of the judgment and decree | dated
Novermber 21, 1953, of the _Additional District Judge,
Pati al a.

Gopal Singh and K. B. Krishnaswany, for the appellant.

N. S. Bindra and D. GQupta, for the respondent.

1960. July 28. The Judgnment of the Court was delivered by
DAS GUPTA J.-The appellant Dalip Singh entered the service
of the Patiala State in 1916 and rose to the rank  of
I nspector General of Police of the State —in June 1946.
After the formation of the State of Pepsu he was absorbed in
the Police Service of the newy forned State and was
appointed and confirmed as Inspector GCeneral ~ of Police
thereof. While holding that post he proceeded on | eave from
Cct ober 18, 1949, till August 17, 1950. On August 18, 1950,
an order was made by the Rajpranmukh of the State in these
wor ds: -

" H's H ghness the Rajpranukh is pleased to retire from
service Sardar Dalip Singh, Inspector General of - Police,
Pepsu (on | eave) for adm nistrative reasons with effect from
the 18th August, 1950."

A copy of this order was forwarded to the appellant.
Thereupon on August 19, 1950, the appellant wote to the
Chief Secretary of the State stating that by his retirenent
he woul d be put to heavy loss, i.e., about Rs. 50,000 which
he woul d have earned as his pay and allowances etc., during
this period and that his pension was al so being affected and
that this decision of the Governnent tantanounts to his
renoval from service. He requested that the Governnent
should let him know the grounds which had inpelled the
Gover nnent to take this decision about his renoval .
Utimately on March 30, 1951, the CGovernnent nentioned the
charges agai nst himon the basis of which the Government had
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decided to retire himon admnistrative grounds. After

service of notice under

91

s.80 of the Code of Civil Procedure the appellant brought a
suit in the Court of the District Judge, Patiala, against
the State of Pepsu asking for a declaration that the orders
of August 16, 1950, and August 18, 1950, whereby " the
plaintiff has been renoved fromthe post of |nspector-
General of Police, Pepsu, are unconstitutional, illegal,
void, wultra vires and inoperative and that the plaintiff
still continues to be in the service of the defendant as
I nspector General of Police and is entitled to the arrears
of his pay and al |l owances from August 18, 1950, and is also
entitled to continue to draw his pay and all owances till his
retirement at the age of superannuation ; and a decree for
the recovery of Rs. 26,699-130 and full costs of this suit
and future interest."

The main plea on which the suit was based was that the order
of August 18, 1950, anounted to his renmoval from service
within the neaning of Art. 311(2) of the Constitution and
the provisions of that article not having been conplied with
the termination of his service was void and inoperative in
aw. The respondent State contended that the plaintiff had
been retired from'service and had not " been renoved from
service and so Art. 311 of the Constitution had no
application. On thi's question the trial Court canme to the
conclusion that ' the order conpulsorily retiring the
plaintiff ambunted to his renoval within the nmeaning of Art.
311 of the Constitution and as the requirenent of that
Article had not been conplied with it ~held that the
term nation of service effected by that order was  void in
I aw. The Court accordingly decreed the suit-in favour of
the plaintiff declaring that the orders of° the Governnent
dat ed August 18, 1950, whereby the plaintiff had been ' reno-
ved fromthe post of Inspector General of Police, Pepsu, are
unconstitutional, illegal, 'wvoid -and wultra vires and
i noperative and that the plaintiff still continued to be in
the service of the defendant as Inspector General of Police
and he his entitled to the arrears of his pay and al |l owances
from August 18, 1950 and is also entitled to continue to
draw his pay and al |l owance
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till his retirement at the age of superannuation and a
decree for the recovery of Rs. 26,699-13-0.

On appeal by the State the Pepsu Hi gh Court-di sagreeing with
the Trial Court held that the order of conpulsory retirenent
did not anpunt to renoval from service wthin the meaning of
Art. 311 of the Constitution and accordingly allowed. the
appeal and dismissed the plaintiffs suit.

The main contention of the plaintiff before us was that the
order of retirement did anpbunt to his renoval from. service
within the neaning of Art. 311 of the Constitution. The
| earned counsel also wanted to argue that Rule 278 of the
Pati al a State Regulations under which the CGover nnent
apparently nade the order of conpulsory retirement was  no
| onger operative. It appears that the Patiala State
Regul ati ons which continued to govern the nenbers of the
services of that State after they becane integrated into the
Pepsu State Services were revised fromtinme to tine. It was
suggested by the |learned counsel that the revised rules do
not contain any rules simlar to Rule 278. Rule 278 of the
Patiala State Regul ations was in the foll owi ng words: -

" 278. For all classes of pensions the pet-son who desires
to obtain the pension is required to submit his application
bef ore any pension is granted to him
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The State reserves to itself the right to retire any of its
enpl oyees on pension on political or on other reasons."

The | earned counsel though wanting to persuade us that the
Rul e about the State reserving to itself the right to retire
any of its enployees on pension on political or on other
reasons was not present in the new rules was unable to show
us however that before August 18, 1950, there had been any

revision of Rule 278. It appears that revised rules for
Travelling Allowance were published in 1946 as Vol. Il of
the new ruler,; and Rules relating to pay and allowances
were published as Vol. | in 1947. Thereafter in 1952 we
find that the first volune of the Pepsu Service Regulations
as regards pay and | eave rules was published. |In the sane
year the third volune of the Pepsu State
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Regul ations containing rules relating to pensions was
publ i shed. In the preface to this volune we find this
statenent -

" The! Revised Edition of the Patiala State Regulations
relating  to pay, allowances, | eave, pension and travelling
al | owance was published in'the year 1931. Subsequently the
travelling allowance rules were revised and issued as
Patiala Service Regulations, Vol. Il, in the year 1946
Simlarly the pay, allowances and | eave rul es were taken out
from the Revised Edition (1931) and printed as Patiala
Servi ces Regul ations,” Volume 1, in the year 1947. The ot her
rules relating to pensions continued to remain in the Revis-
ed Edition (1931) 'and kept upto date by ‘the issue of
correction slips. On the formation of the Patiala & East
Punjab States Union on 20-8-48, these rules were nade
applicable to the entire territories of the ‘Union by
Ordinance No. 1 of 2005. The nunber of copies of this
publication avail able for official use had run out of stock
and great difficulty has been experienced in Governnent
offices for want of it for reference; It was. therefore
found necessary to revise and reprint this publication to
make it available to all offices."

This nakes it clear that upto the publication in’ 1952 of
Volume |1l of the Pepsu Service Regulations the pension
rules appearing in the 1931 edition of the Patiala State
Regul ations continued to be applicable to Pepsu. ~On August
18, 1950, therefore it is reasonable to hold that Rule 278
in its entirety remained in force and was applicable to
Pepsu. It is interesting to nention that in this 1952
edition also this reservation by the Governnent of the "
right to retire any of its enployees on pension on politica
or on other reasons " has been maintained (Vide Chapter 'V,
Rule 10). The contention of the |earned counsel that Rule
278 was not applicable to the case of the appellant on
August 18, 1950, is therefore totally w thout foundation
This brings us to the main contention in the case. viz.,
that the conpul sory retirenment of the appellant under Rule
278 of the Patiala State Regulations was a renoval '« from
service within the neaning of Art. 311 of the Constitution
The question whet her the
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term nation of service by conpul sory retirenent in
accordance with Service Rules anpbunt to renoval from service
was considered by 'his Court in Shyamal v. The State of U
P. and the Union of India (1) and again recently in State of
Bonbay V. Subhagchand DO8hi (2). The Court decided in Shyam
Lal’s Case (1) that two tests had to be applied for
ascertai ning whether a termination of service by conpulsory
retirement anounted to removal or disnmissal so as to attract
the provisions of Art. 311 of the Constitution. The first
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is whether the action is by way of punishment and to find
that out the Court said that it was necessary that a charge
or inmputation against the officer is nade the condition of
the exercise of the power; the second is whether by
conpul sory retirenment the officer is losing the benefit he
has al ready. earned as he does by dism ssal or renoval. In
that case in fact a charge-sheet was drawn up against the
officer and an enquiry held but ultimately the order of
conpul sory retirement was not based on the result of the
enquiry. The Court pointed out that the enquiry was nerely
to help the Government to make up its mind as to whether it
was in the public interest to dispense with his services so
that the inputation nmade in the charge-sheet was not being
nmade the condition of the exercise of the power.

These tests were applied in Doshi’s Case (2) and it was held
that the provisions of conmpulsory retirement under Rule
165. A of the Saurashtra Civil Service Rules under which the
order of retirenment was rmade there was not violative of Art.
311(2). It was pointed out that " while misconduct and
inefficiency are factors that enter into the account where
the order is one of dismissal or removal or of retirement,
there is this difference that while in the case of
retirement they nerely furnish the background and the
enquiry, if held-and there is no duty to hold an enquiry-is
only for the satisfaction of the authorities who have to
take action, in the case of dismissal or renoval, they form
the very basis on which the order is made and the enquiry
t hereon nmust be formal, and nmust satisfy

(1) [1955] 1 S.C R 26.

(2) [1958] S.C.R 571

95
the rules of natural justice and the requirenents  of Art.
311(2) ".

In the case before us the order of the Rajpranmukh does not
purport to be passed on any charge of msconduct or
i nefficiency. Al it states is that the conpul sory
retirement is for " admnistrative reasons.” It was only
after the appellant’s own insistence to be supplied with the
grounds which led to the decision that certain charges were
comuni cated to him There is therefore no basis for saying
that the order of retirenent contained any inputation _or
charge against the officer. The fact that considerations of
m sconduct or inefficiency weighed with the Governnent in
conmng to its conclusion whet her any action should be taken
under Rule 278 does not anount to any inputation or _charge
agai nst the officer.

Applying the other test, viz., whether the officer has | ost
the benefit he has earned, we find that the officer has been
allowed full pension. There is no question of his -having
| ost a benefit earned. It may be pointed out that Rule 278
itself provides for retirement on pension. |If the provision
had been for retirenment wi thout pension in accordance wth
the rules there m ght have been sone reason to hold that the
retirement was by way of punishnent. As however the
retirement can only be on pension in accordance with the
rules-in the present case full pension has been granted to
the officer-the order of retirement is clearly not by way of
puni shient .

In Doshi’s Case (1) there is at p. 579 an observation which
m ght at first sight seemto suggest that in the opinion of
this Court conpul sory retirenment not anmounting to dismssa
or renmoval could only take place under a rule fixing an age
for conpulsory retirement. W do not think that was what
the Court intended to say in Doshi’'s Case(2). In Doshi’s
Case(3) there was in fact a rule fixing an age for
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conpul sory retirement, at the age of 55, and in addition
another rule for compul sory retirenent after an officer had
conpleted the age of 50 or 25 years of service. It was in
that context that the Court nmade the above

(1) [1958] S.C R 571
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observati on. It had not in that case to deal with a rule
which did provide for conpulsory retirement, at any age
what soever irrespective of the length of service put in. It
will not be proper to read the observations in DO8hi’'s Case

referred to above as laying down the law that retirenent
under the rule we are considering nust necessarily be
regarded as dism ssal or renoval within the neaning of Art.
311.
We are therefore of opinion that the H gh Court was right in
hol di ng that the order of conpul sory retirenment nmade agai nst
the appel  ant was not renoval fromservice so as to attract
the provisions of Art. 311 of the Constitution and that the
suit was rightly dism ssed.
The appeal i's accordingly dismssed with costs.

Appeal dism ssed




