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Speci al | eave granted.
2. This appeal is filed by "Enployers in relation to the
Managenment of Reserve Bank of India(hereinafter referred to
as "the Bank") against the award of the Central Governnent
Industrial Tribunal NO 1 at Bonbay dated 28.2.1995 and
rendered in Ref. No. CAT-96 of 1991. The worknmen engaged in
the catering establishments of the bank is the respondent in
this appeal
3. CGover nment  of India, by letter dated 13.12.1991
referred the following dispute for adjudication  under
section 10(1) (d) read with sub-section 2A of the Industria
Di sputes Act, 1947 to the Tri bunal

"Whet her 166 enpl oyees engaged in

various catering establishnents of

the Reserve Bank of India at Bonbay

are the workmen of the Reserve Bank

of India? If so, whether their

denmand for regul ari zati on with

retrospective effect was justified?

If so, the extent of relief payable

to these 166 persons may be

i ndi cated. "
4, The enpl oyer -- Reserve Bank of India is a Corporation
established under the Reserve Bank of India Act, 1934 (No.
2) and vested with sonme sovereign functions such as issue of
currency notes etc. It acts as Bankers’ Bank and as Banker
to the Central and State Governnments. For carrying on the
busi ness, the Bank enploys various categories of staff such
as Officers (dass-1), (Cass-11), derks, Stenographers,
Typi sts etc. (Class Ill) and Peons, Mazdoors etc. (C ass-
I'V). The Bank has been providing canteen facilities to its
enpl oyees in Casses IIl and IV. The Reserve Bank "Lounge"
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caters to the needs of its officers at sone centers. There
is no obligation either under any statute or otherw se, for
the Bank to run the canteens. It is so done only as a
wel fare neasure. The Bank bears by way of subsidy to the
extent of 95%of the costs incurred by the canteens for
payment of salary, provident fund contribution, gratuity,
uniform etc., and also provi des premn ses, fixtures,
utensils, furniture, electricity, water etc., free of
charges. It is seen that the canteens are run either by
“I npl erentation Committee (Canteen Conmittee)" or "Co-
operative Societies" or "contractors". As stated, such
canteens are soley for Cass IlIl and O ass |V enpl oyees of
the Bank. The Bank has its office at Amar buil ding, Fort,
Bonbay wherein 1500 enpl oyees are working. Simlarly, the
Bank has its office at Bycula and another office at Bandra,
Kurla Conplex Building. In each of the latter places 1000
persons are enpl oyed.

5. It has come out ~in evidence that the constitution and
functioning off the aforesaid canteens for Cass IIl and
Class |V 'enpl oyees and functioning at Amar Buil ding, Byculla
Bui |l di ng and Bandra, Kurla Conplex Building are different.
The canteen at Amar Building i's managed by an | npl enmentation
Committee (Canteen Conmittee). It is functioning ever since
1959. The canteen Committee consists of four representatives
fromthe Class |V enpl oyees Union, five representatives from
the Class Il enployees Union and three representatives from
the Bank. The three representatives of the Bank are the
Currency O ficer, Personnel Oficer and the Oficer fromthe
Personal Policy Department. The Currency O ficer is always
the Chairman of the Canteen Conmittee. About 77 worknen are
enpl oyed in the said canteen

At Byculla the Bank is running a canteen through a Co-
operative Society since 1989. 25 worknmen are enployed
therein. One of the enployees of the Bank, who is a nmenber
of the Managing Comm ttee of the Society, is relieved of his
work for the whole day to |lock after or supervise the work
of the canteen. The Bank rei nburses the Society the charges
incurred for getting the Ilicences under the Shops and
Establi shments Act. Prior perm ssion of the Bank is required
to increases the strength of the enpl oyees.

In the Bank office at Bandra, Kurla Conplex and the one
situate at New Central office building canteen contractors
are engaged. In the Bandra Kurla Conpl ex/Building, Ms. N T.
Shetty the contractor has enployed 21 persons. |In the new
Central Ofice building, the contractor Ms. Alva Caterer
has enployed 35 persons. (The total nunmber of  persons
enployed in all the canteens anmpbunt to only 158, though the
case has proceeded on the basis that there are 166
persons) .

6. The point at issue between the parties is whether the
persons working in the various canteens aforesaid are
enpl oyees of the Reserve Bank of India. The plea of the
Federation on behalf of the worknen is that the Bank is
under a statutory obligation to provide canteen facility to
the enployees and the sane is being done through agencies
such as Inplenentation Commttee (Canteen Conmittee), Co-
operative Society and contractor instead of the Bank doing
it on its own by enploying persons directly. On behal f of
the worknen, it was further contended that the Bank cannot
shift its responsibility to others, that the entire economc
control is Wth the bank and so the worker. enployed in al

these canteens, whether by the Inplenentation Conmittee or
by the Co-operative Societies or by the contractors shoul d
be directed to be absorbed with retrospective effect with
point to point adjustrment and the Bank be directed to pay
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di fference of wages.

7. The Bank disputed the claimnade by the Federation on
behal f of the workmen. It was contended that the Bank makes
avail abl e space for running the canteens on |eave and
licence basis and various facilities are also provided to
the Inplementation Committee, Co-operative Society or the
contractor, whosoever runs the canteen. The canteens are in
the nature of clubs. The nanagenent of the Bank is not
responsi ble for enploynent of persons in the canteens.
Persons serving in the canteens are enployed by the
| mpl ementation Committee, the Co-operative Society or the
Contractor, as the case nmay be.

The Bank does not ‘supervise or control the working of

the canteens or the supply of eatables to enployees. The
enpl oyees are not under an obligation to purchase eatabl es
fromthe canteen. There Jis no relationship of naster and
servant between the Bank and the vari ous persons enployed in
the canteens aforesaid. The Bank does not carry any trade or
busi ness i'n the canteens. The staff canteens are established
only as a wel fare nmeasure. Simlar demands nade by the staff
canteen enployees and the request nade to the Centra
CGovernment to refer the .dispute for adjudication was
rejected by the Central Government and the chal |l enge agai nst
the sanme before the Calcutta H gh Court was unsuccessful.
According to the/ Bank, it has no statutory or other
obligation to run the canteens and it has no direct contro
or supervision over the enployees engaged in the canteens.
It has no right to take any disciplinary action or to direct
any canteen enpl oyee to do a particul ar. work. The
di sciplinary control  over the  persons enployed in the
canteens does not vest in the Bank nor has the Bank any say
or control regarding the allocation off work or the way in
which the work is carried out by the said enployees.
Sanctioning of |leave, distribution of work, naintenance of
the Attendance Regi ster are all ~done either by the
I mpl ementation Committee (Canteen Conmittee) or by the Co-
operative Society or by the contractor.
8. The Tribunal, on the basis of the materials available
before it and on hearing the parties, held that 166 persons
mentioned in the list attached to the reference and enpl oyed
in various canteens are enployees of the Reserve Bank of
India and they are entitled to appropriate relief in-that
behal f. An award was passed affording relief to 166
enpl oyees working in the various canteens in the follow ng
terms:

"Fromthe nature of the work that

is being performed by the 166

persons nmentioned in the list

attached to the reference it is

seen that they have conparable

enpl oyees enployed in the Oficers

| ounge. The exercise of fitting of

t hese 166 enpl oyees in t he

correspondi ng categories wll have

to be carried out by the Reserve

Bank of India, that they will have

to be paid difference in ways which

they would have earned and which

they have been paid. As can be seen

from the Annexure A to the

st at enent of claim certain

cat egori es of enployees are cl ubbed

together for the purposes of pay

scal e. The Assistant cook, tea boys

& farash is one such clubbing,
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Supervi sor and coupon clerk is
anot her.

The just direction in ny view woul d

be that they will be entitled to

absorption and difference in back

wages with effect from1lst of March

1995. In respect of enployees who

are working in the canteens run

through the contractors they will

be entitled to the benefit wth

effect fromthe date the respective

contracts come to an end."
It is the aforesaid award that is assailed by the Bank in
this appeal filed by Special Leave.
9. A perusal of the ~award passed by the Tribunal as a
whol e shows, that in its view the plea raised by the worknen
enpl oyed i'n various canteens clearly falls within the ratio
laid down by this Court in - MMR. Khan v. Union of India
[1990 (Supp.) —SCC 191] and so they are entitled to the
reliefs prayed for. W are of the view that the Tribuna
m sread and m sunderstood the decision in MMR Khan's case
(supra) and has msapplied the ratio laid down in the said
decision to the instant case. Therefore, a review of the
said decision and the extent to which the principles or
ratio laid down therein can be said to be applicable in the
instant case calls for a detailed analysis and we shal
advert to the said aspect a little later.
10. One aspect is clear. The Reserve Bank of India (the
bank) is wunder no statutory or other legal obligation to
provide canteen facilities to its employees. The Tribuna
has not found any such statutory or legal obligation in the
Bank. That apart, we have to bear in mnd the follow ng
salient feature in the matter of recruitnment of staff by the
Banks. It is a well known fact that recruitnent of staff
(inclusive of <class-1V) to the banks is done by a Sel ection
Board, and there are guidelines governing the process of
selection. So also in the case of Reserve Bank of India, the
process of selection and recruitnent of the staff is by a
di fferent Boar d and appropriate qual i fi cations are
prescribed for the particular posts. In the case of persons
enployed in the canteens, they are not subject to the rigor
and discipline of the above rul es and net hods of sel ection
This distinguishing feature is relevant in adjudicating the
controversy raised herein. The Tribunal has held that (1)
Regardi ng canteens run by the Inplenentation Conmttee, the
Bank exercises "rempte control”, which is as effective as
any, (para 26 of the award); (2) Regarding the canteens run
by Co-operative Societies, the Tribunal has held that they
are non-statutors but recogni sed canteens and by nom nating
the representative of the bank to the Conmittee, it
exercises control (para 28 of the Award); (3) Regarding the
canteens run by contractors, "non-statutory", "'non-
recogni sed canteens”, in the absence of distinguishing
features highlighted in para 38 of the decision MMR
Khan's case (supra), they could be said to be "recognised
canteens" by the Bank and the persons enployed by the
contractors are also entitled to the benefit simlar to the
one afforded to persons enployed in the canteens run by the
| mpl enentation Conmittee and Co-operative pocieties (para 32
of the award). The question that falls for our consideration
is whether the aforesaid view of the Tribunal is justified
inlaw, holding that the instant case is covered by the
decision of this Court in MMR Khan's case (supra).
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11. The test to determine as to whether a person is a
wor kman and the rel ationship of naster and servant exists in
a particular case has been laid down by this Court in
i nnurer abl e decisions. In one of the earliest oft quoted
cases, Dharangadhra Chemi cal Wbrks Ltd. v. State of
Saurashtra and others (AIR 1957 SC 264), delivering the
j udgrment of the four-nmenber Bench, Bhagwati, J. considered
in detail the various decisions on the point and |laid down
the | aw t hus:

"The principle which energes from

these authorities is that the Prima

facie test for the determ nation of

the rel ati onship between master and

servant is the existence of the

right in the nmaster to supervise

and control the work- done by the

servant not only in the matter of

directing what work the servant is

to do but al so the manner in which

he shall do his work or to borrow

the words of Lord Uhwatt at page

23 in Mersey Docks and Harbour

Boar d V. Coggi ns & Giffith

(Liverpool) Ltd., 1947-1 AC 1, at

page 23(E), "The proper test is

whet her  or not the hirer had

authority to ' control the manner of

execution of the act in question.™

The nature or ext ent of

control which is requisite to
establ i sh the rel ationship of
enpl oyer and enpl oyee nust

necessarily vary from business to
business and is by its very nature
i ncapabl e of precise definition.

The correct nmet hod of

approach, therefore, would be to

consi der whether having regard to

the nature of the work there  was

due control and supervision by the

enployer”............ "

(Enphasi s suppl i ed)
In the case of persons enployed in the canteens, they are
not subject to the rigour and discipline of the above rules
and nethods of selection. This distinguishing feature is
rel evant in adjudicating the controversy raised herein. The
Tri bunal has held that (1) Regarding canteens run by the
| mpl enentation Committee, the Bank Exer ci ses “renote
control", which is as effective as any, (para 26 of the
award); (2) Regarding the canteens run by Co-operative
Soceities, the Tribunal had held that they are non-statutory
but recogni sed canteens and by nom nating the representative
of the bank to the Commttee, it exercises control (para 28
of the Award); (3) Regarding the canteens run by
contractors, "non-statutory", "non-recognised canteens", in
the absence of distinguishing features highlighted in para
38 of the decision MMR Khan's case (supra), they could be
said to be ":recognised canteens" by the Bank and the
persons enpl oyed by the contractors are also entitled to the
benfit simlar to the one afforded to persons enployed in
the canteens run by the Inplenentation Comittee and Co-
operative socieities (para 32 of the award). The question
that falls for our consideration is whether the aforesaid
view of hte Tribunal is justified in law, holding that the
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instant case is covered by the decision of this Court in
M M R Khan's case (supra).

The above decision was followed by a three nmenber Bench in
Chintaman Rao v. State of MP. (AR 1958 SC 388). In this
decision the Court also observed at page 392, paragraph 10,

t hus:
"There is, therefore, a clear-
cut di stinction bet ween a
contractor and a workman. The

identifying mark of the latter is
that he should be under the contro
and supervision of the enmploye in
respect of the details of the
wor k. "
(Enphasi.s suppl i ed)
In Managenent of M-s. Puri . Uban Co-operative Bank v.
Madhusudhan Sahu [1992(2) SCR 977], delivering the judgment
on behalf of the Bench, Punchhi, J. at page 980, after
referring to the aforesai d decisions, stated thus:
“I't stands established that
I ndustrial |aw revol ves on the axis
of master and servant relationship
and by a catena of precedents it
stands established that the prim
facie test of “relationship of
master and servant is the existence
of the right in the master to
supervi se and control the work done
by the servant (the nmeasure of
supervi sion and control apart) not
only in the mtter of directing
what work the servant is to do but
also the nmanner in which he shal
do his work. And this Principle
hol ds the field".
(Enphasi s suppli ed)
12. In applying the lawlaid down by this Court, as stated
above, we should distinguish those line of cases, where a
statutory liability is cast on the enployer for nmaintaining
the canteen viz. as per Section 46 of the Factories Act or
due to the extended nmeaning given to the definition of the
word *enployer’ in the particular statute, any other person
like a contractor to whoman owner of the undertaking had
entrusted the execution of any work which was ordinarily
part of an undertaking or industry was al so covered. See in
this connection Saraspur Mlls Co. Ltd. v. -Ramanla
Chi manl al [1974(3) SCC 66] and Basti Sugar MIlIls Ltd. v. Ram
U agar (AIR 1964 SC 355). W should at once state that the
principles laid down in those line of cases cannot apply
herein, since admittedly (a) no statutory liability is cast
on the Bank to run a canteen and Section 46 of the Factories
Act is inapplicable herein; and (b) the Industrial Disputes
Act does not contain an extended definition of the word
enpl oyer’ .
13. W heard M. Sal ve, Senior Counsel who appeared for the
appel l ants and M. Tarkunde, Senior Counsel who appeared for
the respondent.
14. W Shall now advert to the decision of this Court in
M M R Khan’s case (supra) to wunderstand its scope and
effect. In the said case, the court was dealing with the
workers in canteens run in the di fferent rail way
establ i shnents. The workers clained that they should be
treated as "railway enployees" and should be extended al
service conditions which are available to the railway
enpl oyees. The court classified the canteens into three
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categories: (1) Statutory Canteens which are required to be
provi ded conmpul sorily in view of section 46 of the Factories
Act, 1948; (2) Non-statutory Recognised Canteens - such
canteens are established with the prior approval and
recognition of the Railway Board as per the procedure
detailed in the Rail was Establishnent Minual; and (3) Non-
statutory Non-recognised Canteens - these are canteens
establ i shed wi thout the prior approval or recognition of the
Rai | way Boar d.

Category No.1l: statutory Canteens: This Court in G vi
Appeal No. 368 of 1978 dated 22.10.1980 had held that the
enpl oyees in the statutory canteens were railway enpl oyees
for the purpose of the Factories Act. In the said decision
this Court declined to interfere with the rejection of the
denmand of the workers for pay and all owances to themas if
they were railway enployees. As a result of subsequent
orders passed by the government, Railway Board and the
decision of this Court and instructions of the departnent,
it becane evident that the government has conplete contro
over the " canteens and the workers  enployed therein becane
hol ders of _civil posts within the meaning of Article 311 of
the Constitution. Their recruitnent and service conditions
are governed by the rules applicable to the enpl oyees of the
government departnent/officel/ establishment to which the
canteens are attached. In this background, the Court
adverted in detail to the various governnent orders and
circulars of the Railway Board vis-a-vis section 45 of the
Factories Act and held that the enployees in the "statutory
canteens"” of the railways wll" have to be treated as
"railway servants". It was  further observed that the
enpl oyees in the statutory canteens are entitled to the
status of railway enployees and they are entitled to succeed
in their claimpurely on facts peculiar to themdiscussed in
the judgnent.

Dealing wth the second category - "Nonstatutory
Recogni sed Canteens”, the Court adverted to paragraphs 2831
to 2834 of the Railway Establishnent Mnual and hel d that
the aforesaid provisions enjoin  the Railway Adm nistration
to take steps to develop their canteen organization'to the
maxi mum possi ble extent as a nmeasure of —staff ~welfare
preferably by encouraging the devel opnent of canteens for
staff on co-operative basis. This mandate was stated to be
in addition to the canteens required to be established by
the Factories Act. On a review of the various provisions of
the Railway Establishment Manual the details whereof were
adverted to in paragraphs 31 to 35 of the judgnent) and
proceedi ngs of courts, it was hand in paragraph 36 of the
judgnent that there is hardly any difference between the
statutory canteens and non-statutory recognised canteens.
Detail ed provisions of the Railway Establishnent Manual were
hi ghli ghted to show that the obligations of the Board under
the Manual are substantially simlar to those enjoined under
the Factories Act and no distinction can be made between the
enpl oyees of the two types of canteens -- statutory canteens
and non-statutory recognised canteens -- so far as their
service conditions are concerned. So, it was further held
that the enployees in the non-statutory recogni sed canteens
should be treated on par, wth those enployees in the
statutory canteens and they should be treated for al
pur poses as railway servants.

Dealing with the category of persons enployed in the
"non-statutory non-recogni sed canteens”, in paragraph 38 of
the judgnent, this Court highlighted the fact that they were
not started with the prior approval of the Board as required
under paragraph 2831 of the Railway Establishment Manual
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They are not required to be nmmnaged either as per the
provisions of the Railway Establishnent Manual or the
administrative instructions. There is no obligation on the
rail way administration to provide themwith any facility nor
are they given any subsidy or |oan. The canteens are run by
private contractors and there is ne continuity either of the
contractors or the workers engaged by them There is further
no obligation cast even on the local officers to supervise
the working of these canteens, there existed no rules for
recrui tment of the workers and their service conditions, and
the canteens are run on ad hoc basis; and in these
circunmstances it was held that he workers engaged in these
canteens are not entitled to claimthe status of the rail way
servants.

15. W have held earlier that there is no statutory or
other obligation for the bank to run canteens. The
provisions of the Factories Act do not apply. So, we are
only <concerned “with categories 2 and 3 (Non-statutory
Recogni sed Cant eens and Non- St at ut ory Non-r ecogni sed
Canteens) dealt within MMR Khan's case (supra). It
shoul d be renmenbered that the plea of the canteen workers of
three categories in MMR Khan's case (supra) was that they
were railway servants. Wth regard to the Non-statutory
Recogni sed Cant eens, on an appraisal. of the relevant
par agr aphs of the Railway Est abl i shmrent Manual , the
notifications and circulars issued by the Board fromtinme to
time and the orders passed by courts, this Court held that
there is hardly  any difference between ‘the statutory
canteens and Nonst atutory Recogni sed Canteens and no
distinction is possible between the enpl oyees of the two
types of canteens so far as their service conditions are
concerned. Indeed in a later decision of this Court in
Pari mal Chandra Raha vs. Life |Insurance Corporation of India
(JT 1995 (3) SC 288) at page 304, in- paragraph 26 of the
judgnent, this Court highlightedthe fact that MMR Khan's
case (supra) which had decided the claim of the Non-
statutory Recogni sed Canteens was decided on the facts of
that case including the provisions of the Rai | way
Est abl i shment Manual, the notifications and circulars
issued by the Railway Board from time to time and other
docunents. The non-statutory recognised canteens were also
to be on par wth the statutory canteens in view of the
mandat e contained in paragraphs 2830 to 2834 of the Railway
Est abl i shment Manual . In our opinion, the said reasoning
and conclusion of this Court in MMR Khan's case (supra)
rested on its own facts.

16. Simlarly, dealing with the plea of the various persons
engaged in the non-statutory non recognised canteens, that
they are entitled to get the status of the railway servants,
it should be stated that the plea was negatived in paragraph
38 of the judgnent by reference to the provisions of the
Rai | way Est abl i shnent Manual and other adm nistrative
instructions. Here again the decision rested on its own
facts.

17. Before the Tribunal, on behalf of the canteen enpl oyees
the decision of the Central Governnent Industrial Tribuna
at Calcutta Ref.No. 63/75 in a matter between the State Bank
of India and their worknen and the decision of the Bonbay
Hi gh Court in WP. 933/90 were relied on as supporting their
plea. On the other hand, the Bank relied on the decision of
the Calcutta H gh Court in civil order No. 11488/ W 83,
wherein the plea of the enployees of Co-operative canteens
as worknen of the Reserve Bank of India was rejected, for
reference. A decision of the Bonmbay High Court in W P.
610/82 to simlar effect was also relied on. W do not have
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all the relevant papers and docunents as also the conplete
text of the decision in those cases to appreciate the
reasoni ng and conclusion arrived at in those cases. So we do
not propose to deal wth them If at all, it is the latter
decisions of Calcutta and Bonbay Hi gh Courts which seemto
be nmore in point.

18. Now we have to exam ne the reasons which persuaded the
Tribunal in this case to hold that the instant case falls
within the ratiolaid down by this Court in MMR Khan's
case (Supra). In all the three different categories of
canteens -- canteens run by the inplenmentation committee
(Canteen Comm ttee), Co- operative Societies and Contractors
-- the Bank was mmking grants by way of subsidy at 95% of
the costs incurred by the canteens for paynent of salary,
P.F. contribution, gratuity, Uniformetc., besides providing
fuel, water, fixtures, utensils, furniture, electricity,
prem ses etc., free of <charge. W wll take wup the
i ndi vidual facts® highlighted by the Tribunal in respect of
the different ~categories of canteens. Wen the question
bet ween t'he enployees in relation to Reserve Bank of India
and their-class Il workmen camre up before Justice Sr

Di nghe on a reference, on an-earlier occasion, the Bank had
submtted that adequate canteen facilities are available to
the enpl oyees of the Bank and that the Bank has provided
facilities in that regard. Regarding the canteen run by the
| mpl enentation Conmittee (Canteen Conmittee), out of the 12
representatives 3 | of themare fromthe bank -- the Currency
O ficer, Personnel Oficer and the O ficer fromthe Persona

Policy Departnment.  The Currency Oficer is  always the
Chairman of the Canteen Committee. The Bank relieved four
enpl oyees who are in the Committee, two for full day and two
for half day to supervise the day to  day affairs. of the
canteen. The committee cannot increase the strength of the
cant een enpl oyees wi thout the perm ssion of the bank. The
rates of the eatables also cannot be revised w thout the
consent of the Manager. They cannot effect any wage revision
wi t hout the approval of the (Bank. The Bank /is also
rei mbursing the expenses incurred over the periodica

nmedi cal check up cf the enployees attached to the kitchen
and counters. In these circunstances, the Tribunal held that
the case clearly falls wthin the ratio |laid down by this
court in M MR Khan's case (supra), —since the -Bank
exercises "renpte control" which is as effective as any. As
agai nst the above aspects, the fact remains that according
to the Bank it has only a limted role to play regarding the
functioning of the committee and do not have any contro

what soever on the enpl oyees engaged by the comm ttee so far
as taking of disciplinary action against any particular
enpl oyee is concerned. The Bank has further brought out in
cross-exam nation of the enpl oyees’ representative that the
recruitment of the workers for the canteen is made by the
Canteen Conmittee, and the attendance record as well ‘as the
sanctioning of leave to the workers is done by the
conmittee. It was al so brought out in evidence that the only
role played by the Bank in the running of the canteen was
the nom nation of the three nenbers to the committee. It is
conmon ground that the canteen run by the |Inplenentation
Committee (Canteen Committee) is not wunder any |ega

obligation as was the case in MMR Khan's case (supra).
Moreover, there is no right in the Bank to supervise and
control the work done by the persons enployed in the
conmittee nor has the Bank any right to direct the nmanner in
which the work shall be done by various persons. The Bank
has absolutely no right to take any disciplinary action or
to direct any canteen enployee to do a particular work. Even




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

according to the Tribunal, the Bank exercises only a 'renpte
control’. W are of the view that in the absence of any
obligation statutory or otherw se regarding the running of a
canteen by the Bank and the details relating thereto sinilar
to Factories Act or the Railway Establishment Manual, and in
the absence of any effective or direct control in the Bank
to supervise and control the work done by various persons,
the workers in the canteen run by the |Inplenentation
Conmittee (Canteen Committee) cannot cone within the ratio
laid down by this Court in MMR Khan's case (supra).

19. W shall now take up the case of canteens run by the
Co-operative Societies. Apart from subsidy, and other
matters provided free of  charge like water, electricity,
prem ses, furniture etc., the Tribunal has adverted to the
fact that the licence renewal charges paid by the conmittee
are reinbursed by the Bank. Neither the strength of the
wor kmen enpl oyed, nor the wages can be revised wi thout the
prior sanction of the Bank and so these canteens, are non-
statutory recogni zed canteens, and there is direct contro

exercised by the Bank in-the form of nomnating the
representative of the Bank. Here again none of the peculiar
aspects adverted to by this Court in MMR Khan's case
(supra) regarding the non-statutory recogni zed canteens are
present. The nmere fact that the Bank nominates its

representative the conmttee or reinburses the licence
renewal charges wll not in any way provide any direct
control

20. we will nowtake up the mtter regarding the non-
statutory non-recoghi sed cnateens.” In dealing wth this

matter, the Tribunal has referred to the various aspects
stressed in paragraph 38 of the judgment in MMR Khan's
case (supra) that the worknmen therein are not railway
servants. The  Tribunal has adverted to the agreenent
executed between the Bank and the contractor which

according to it, will show that the distinguishing features
mentioned in MMR Khan's case (supra) are not present in
this case. It may be so. That leads us to no /positive

conclusion regarding the natter at issue. As  per the
agreenment the bank has detailed the subsidy  and’ other
facilities afforded by it to run the canteen and ha al so
stipulated certain conditions necessary for conducting the
canteen in a good, hygenic and efficient manner 1ike
i nsi stence of the quality of food, supply of  food,
engagenment of experienced persons etc. Such conduct cannot
in any nanner point out any obligation in the Bank to
provi de "canteen" as wongly assuned by the Tribunal. Since
the distinguishing features nentioned in MMR Khan's case
(supra) are not present in this case, the Tribunal by a
negative process was inclined to hold that though the
canteens may be non-statutory and non-recongi sed i n nature,
they ’'could be said to be’ non-statutory recogni sed ones and
so they will be entitled to get all the benefits like the
recogni sed canteens. This is a wong approach to the issue.
We have already held that non-statutory recogni sed canteens
inthe instant case are not simlar to the non-statutory
recogni sed canteens considered in M MR Khan’s case
(supra). If the workers in the non-statutory recognised
cant eens thensel ves cannot be considered to be worknmen under
the Bank, by the sane token, the workers enployed by the
contractors, even if they are considered to be nonstatutory
recogni sed canteens as held by the Tribunal, will not be
entitled to get any benefit. It is only by holding that the
canteens run by contractors are simlar to non-statutory
recogni sed canteens, the Tribunal has given the sane
benefit, as was given to the worknen in the recognised
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canteens. It should also be noticed that the various factors
noticed in paragraph 38 of the judgment in M MR Khan's
case (supra) were adverted to by this Court to deny the plea
that the canteen workers "are not railway servants"” in the
context of the various provisions contained in the Railway
Est abl i shment Manual and ot her docunents. The said deci sion
rested on its own facts.
21. W, therefore, hold that the assunption nmade by the
Tribunal that the instant case clearly falls wthin the
ratio laid down by this Court in MM R Khan's case (supra),
is totally wunjustified and incorrect. On the facts of this
case, in the absence of any statutory or other |ega
obligation and in the absence of any right in the Bank to
supervi se and control the work or the details thereof in any
manner regarding the canteen workers enployed in the three
types of canteens, it cannot be said that the relationship
of master and servant _existed between the Bank and the
various persons enployed in three types of canteens. 166
persons nentioned in the |ist attached to the reference are
not workmen~ of the Reserve Bank of India and that they are
not conparabl e enpl oyees enpl oyed in the officers |ounge.
Therefore, the demand for regularization is unsustainable
and they are not entitledto any relief. We hold that the
award passed by the Tribunal 1is factually and legally
unsust ai nabl e.
22. Before concluding the case, we should advert to the
decision of this Court reported in Parinmal Chand a Raha v.
Life Insurance Corporation of |India (Supra) brought to our
notice. Both sides extensively referred to this judgment to
reinforce their plea. After -adverting to the wearlier
decisions, this Court has sunmarized the law i n-paragraph 27
of the inpugned thus:

"What energes fromthe statute law

and the judicial decisions is as

foll ows:
(i) Were, as under the provisions
of the Factories Act, it is

statutorily obligatory on t he
enpl oyer to provide and mai nt ai n
canteen for t he use of hi-s
enpl oyees, the canteen beconmes a
part of the establishment and,
therefore, the workers enployed in
such canteen are the enployees of
t he managenent .

(ii) \Where, although it 1is not
statutorily obligatory to provide a
cant een, it is ot herw se an
obligation on the enpl oyer to
provide a canteen, the canteen
beconmes a part of the establishnent
and the workers working in the
canteen, the enpl oyees of t he
managemnent . The obl i gation to
provide a canteen has to be
di stingui shed from the obligation
to provide facilities to run
canteen. The canteen run pursuance
to the latter obligation, does not
beconme a part of the establishnent.
(iii) The obligation to provide
cant een nay be explicit or
implicit. Where the obligation is
not explicitly accepted by or cast
upon the enployer either by an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 13

agreenment or an award etc., it may

be inferred fromthe circunstances,

and the provision of the canteen

may be held to have becone a part

of the service conditions of the

enpl oyees. \Whether the provision

for canteen services has becone a

part of the service conditions or

not, is a question of fact tc be

det er mi ned on the facts and

ci rcunst ances in each case

VWher e to provi de cant een

services has becone a part of the

service condi tions of t he

enpl oyees, the canteen becones a

part of the establishnment and the

workers in such canteen becone the

enpl oyees of the nmanagenent.

(iv) Whether a particular facility

or service -has becone inplicitly a

part-of the service ~conditions of

the enpl oyees or not, wll depend,

among others, on the nature of the

serivcel/facility, the contribution

the service in question nmakes to

the efficiency of the enpl oyees and

the establishment, whet her the

service is available as a matter of

right to all the enployees in their

capacity as enployees and nothing

nore, the nunber  of enpl oyees

enployed in the establishnment and

the nunber of enployees who avai

of the service, the length of tine

for which the service _has been

continuously avail able, ‘the hours

during which it is available the

nature and character of managenent,

the interest taken by the enployer

in provi di ng, mai nt ai ni_ ng,

supervi sing and controlling the

service, the contribution nade by

the nmanagenent in the form of

i nfrastructure and funds for naking

the service available etc."
Counsel for the appellant M. Salve " submitted that
propositions No. 3 and 4 contained in paragraph 27 of the
judgnent are very wde and require reconsideration and
appropriate nodification, whereas M. Tarkunde, Counsel for
respondents submtted that propositions No. 3 and 4 May down
the law correctly. It is unnecessary, on the facts of this
case, to consider to what extent propositions No. 3 and 4
require to be clarified or nodified, since in this case the
Tri bunal has proceeded only on the basis that the instant
case clearly falls within the ratio laid down by this Court
in MMR Khan’s case (supra), which we have held is a
totally wong perspective. In these circunstances, we are
not called wupon to consider the rival pleas regarding the
scope and anbit of propositions No. 3 and 4 contained in
para 27 of the Judgnment in Parimal Chandra Raha’'s case
(Supra).

W set aside the award passed by the Tribunal. This
appeal is allowed. There shall be no order as to costs.
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