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The question which falls for consideration in these
appeals is whether an order for ~discharge fromthe |ndian
Air Force in accordance with the procedure laid down in the
Policy for Discharge of Habitual® Ofenders under Rule
15(2)(g)(ii) of the Air Force Rules, 1969, as prescribed in
the Policy Directive dated August 14, 1984, [hereinafter
referred to as ‘the Policy for Discharge’'] ~ampunts to
renoval by way of punishnent falling under Rule 18 of the
Air Force Rules, 1969 (hereinafter referred to as ‘the

Rul es’).
The Air Force Act, 1950 (hereinafter referredto as
‘the Act’), in Chapter |1V, nakes provisions for conditions

of service of every person subject to the Act. Section 18
prescribes that every person subject to the Act shall hold
office during the pleasure of the President. Section 19
enmpowers the Central Governnent to dismiss or renove from
service any person subject to the Act. The said power is
subject to the provisions of the Act and the rules and
regul ati ons made thereunder. Section 20 deals with the power
of the Chief of the Air Staff and other officers in the
matter of disnissal, renoval or reduction of persons subject
to the Act. Section 22 |ays down that any person subject to
the Act mmy be retired, released or discharged from the
service by such authority and in such manner as nmay be
prescri bed. Sub-section (1) of Section 189 confers on the
Central Covernment the power to make rules for the purpose
of carrying into effect the provisions of the Act. C ause
(a) of sub-section (2) of Section 189 authorises the making
of rules to provide for the renoval, retirenent, release or
di scharge fromthe service of persons subject to the Act. In
exercise of the power conferred by Section 189 the Centra

CGovernment has framed the Rules. Rule 15 specifies the
authorities who are conpetent to authorise discharge from
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service of persons subject to the Act for the specified
causes and also the manner in which the said power is to be
exercised. Rule 15 reads as under

"15. Aut horities enpower ed to

aut hori se di scharge. -

(1) Each of the authorities

speci fied in colum 3 of the

Tabl e below shall be the authority

conpetent in respect of persons

subject to the Act specified in

colum 1 thereof for the causes

specified in colum 2 and in the

manner specified incolum 4, to

di scharge such persons from the

servi ce.

(2) Any power conferred by this

rule on any of the aforesaid

authorities may also be exercised

by any other authority superior to

it.

TABLE
d ass Cause of Conpet ent Speci al Instruct-
di scharge to authority ions
aut hori se
Per sons (a) X X X X X X X X
enrol | ed
under the (b) X X X X X X X X
Act who
have been (c) X X X X X X X X
arrested.
(d) X X X X X X X X
(e) X X X X X X X X
(f) X X X X X X X X
(g) H s services
no | onger
required. -
(i) x X X X X X X X
(ii) Unsuitable Air Oficer -
for reten- i/lc
tion the Adm ni stration
Air Force.

Rule 16 deals with dismissal or renoval of-officers for for
m sconduct and prescribes the procedure to be followed in
that regard. Rule 17 deals with renoval from service of
officer on grounds that he is wunfit to be retained in
service due to inefficiency, physical disability or other
ground other than misconduct. Rule 18 deals with disnissa
or removal of a person subject to the Act other than an
of ficer.

A project study on ‘absence without |eave (AW) of
airmen covering the period 1978 to 1983 made by the
Institute of Defence Managenent brought out the follow ng
salient features regarding the exi stence of habitua
of f enders anong airnen

"(a) There is a specific hard core

hard core group of airmen in the

Air Force (about 1288 in nunber

from all trades) who have been

contributing regularly and

predom nantly to the annual offence

statistics in the Air Force year

after year. Further breakdown of
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the group based on
puni shnents and the
nunber of airmen in
sub-groups in as unde

G oups based on No. o
puni shnments on A rne
record

11 and above

10

9

8

7

6

5 1
4 3
3 6

t he nunber of
cor respondi ng
each of these

ro:-

n Tot al

17 17
7 17
11 35
22 57
56 113
80 193
45 338
39 677
11 1288

(b) “ This group of airnen has not

been repeating AW

of f ences, but

al so other offences and

(c) This group of a
a strong sour ce
i nfl uence on the gene
of other airmen in th
Adverse Effects :

3. The mai.n ad
flowi ng out of th
i ndi sci pline perpetr
group of habitual off
(a) Serious adverse
general norale and
especially on t he
joining various Un
training centers.

(b) Unit level adm
kept pr e- occupi ed
chronic i ndi sci pl

rnmen have been

of adver se
ral discipline
e service

verse ef f ect
e repetitive
ated by this
enders were :
effect on the
di sci pline,
young airmen
its from the

nistration is
with t hese
i ne cases

i mpi ngi ng on time  which i-s

otherwi se required fo
activity.

(c) Very often, at
the other, airmen fr
are found to co
of fences not only wi

r constructive

sone stage or
om this group
mm t seri ous
thin but also

outside the Air Force, thereby
tarni shing the i mage of the

servi ce.

(d) Invariably nan
airmen are not perfo
their trades al so.
overall contribution

is negligible.

(e) Sone of the a

y of t hese
rmng well in

Hence their
to the service

rmen of this

group have been pronoted and have

attained the ranks o

f SNCOs (Sgts,

and above). Such SNCOs are a very

poor exanple to other

the younger airnmen."
Having regard to the ex
the airmen and the adver
i ndi sci pline of habitua
general discipline and ad
Force, the Air Headquarte

s particularly

stence of habitual offenders anopng
se effects of their repetitive
of fenders anobng the airmen on the
mnistration of the Indian Air
rs decided to Say down the Policy
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for Discharge prescribing the guidelines to deal firmy wth
such habitual offenders. In paragraph 4 of the said policy
it was prescribed :

"Airmen who neet any one of the

following individual <criteria are

to be treated as habitual offenders

and considered for discharge under

Rule 15 (2)(g)(ii) of Air Force

Rul es, 1969 :-

(a) Total nunber of  puni shnent

entries six and above (including

Red and Bl ack ink entries);

(b) Four Red i'nk puni shnent

entries;

(c) Four punishnment entries (Red

and Bl ack ink entries-included) for

repeated conm ssion of ~any one

specific type of offence 'such as

di sobedi ence, i nsubordi nation, AW,

breaking out of canmp, offences

i nvolvi ng al cohol , nmess

i ndi sci pline, use of

abusi ve/t hreatening | anguage, etc."
The detailed actions and procedures which are required to be
followed to inplenment the Policy for Discharge are given in
the Appendix to the policy (hereinafter referred to as ‘the
Procedure for Discharge’). By paragraph 3 of the Procedure
for Discharge habitual offenders who nmay not be found
suitable for retention in service are initially placed in
two categories, viz., (a) -habitual offenders. who have
already crossed the criteria as laid down vide paragraph
4(a), (b) and (c) of the policy guidelines, and (b)
of fenders who are on the threshold. Under paragraph 7
Units/Stations are required to order Boards of Oficers to
scrutinize the service docunents (conduct sheets) of al
airmen with a view to identity and list out the habitua
of fenders and potential habitual offenders as /per the
criteria laid down in paragraph 4 (a), (b) and (c) of the
policy guidelines. Copies of the proceedings of the Board of
Oficers are required to be forwarded to the Comand
Headquarters and Air Force Records. Under paragraph 9 airnen
of both categories are to be warned in witing by the
Conmmandi ng Officer personally about the inplication of their
persisting in acts of indiscipline and they are to be
infornmed that firstly, they are getting another opportunity
to mend thenselves and an addition of another punishnent
entry (either Red or Black) in their record will result in
their discharge. Under paragraph 11 conduct 'sheet of the
airman is required to be reviewed by the Adjutant of the
unit concerned every tinme an airnman put on charge is/ found
gully and punished to ascertain whether the offender falls
in any of the categories an, if so, it initiate appropriate
action where necessary. Under paragraph 13 it is required
that whenever an airman of the above two categories is
awar ded another punishment, his case is to be imediately
reported by the Unit to the Conmand concerned. |n paragraph
14 it is provided that all cases of the two categories, i.e,
those who have already crossed the criteria laid down for
qual i fying as habitual offenders and those on the threshold
of doing the same, reported to Commmand Headquarters either
by the initial Board of Officers of individually, are to be
nonitored by the Command Headquarters and on receipt of
intimation regarding award of another punishment in such
cases the Command Headquarters are to issue show cause
notice to the individual, By paragraph 15 it is required
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that all case of airmen who have been served with show cause
notices are to be individually forwarded with all the
rel evant replies/detail s/docunents/recomendati ons to
Directorates of PS and PA at AR Headquarter at the
earliest. Paragraph 16 makes provision for scrutinizing of
the cases by the Directorate of PS and for forwarding the
sane to the Directorate of PA with their recomendati ons.
Under paragraph 17, the Directorate of PA has to subnit the
cases to Air Oficer Incharge Personnel for his approval and
then to intimte follow up action wth Air Force Records
Oficer.

Both the respondents, nanely, Corporal A.K Bakshi and
Cor poral Sobhanan, had been puni shed for six offences and in
accordance with the Procedure for Discharge show cause
notices were issued to them by the Goup Captain of
Headquarters Training Command, |AF, Bangalore, acting for
Air Oficer Commanding-in-Chief, requiring them to whom
cause as to why for the said acts of indiscipline they
shoul d' not be di'scharged from service under Rul e
15(2)(g) (ii) of the Rules for having beconme a habitua
of fender liable for discharge. They submitted their replies
to the show cause notice.  After considering the said
replies, reconmendation for discharge was made and the said
recomendati on was ~accepted by the Air. Oficer-in-charge
Personnel and thereafter the orders for their discharge were
i ssued. Feeling aggrieved by the said orders of discharge,
the respondents filed wit petitions (C WP.Nos. 12320 of
1990 and 5850 of 1990) in the H gh Court of Karnataka. Both
the wit petitions were dismssed by the I|earned single
Judge by j udgrent - dated January 3, 1992. The said
respondents filed wit appeals (WA Nos. 141 of 1992 and 152
of 1992) against the said decision of the |earned single
Judge. The said appeals have been allowed by the D vision
Bench of the High Court by the inmpugned judgnent dated March
4, 1992. The High Court has rejected the contention urged on
behal f of the respondents that the Policy for Discharge is
liable to be struck down for the reason that it pernits the
counting of offences for which the airnen were convicted and
puni shed prior to August 1984. The H gh Court has, however,
held that termination of the services of persons subject to
the Act could be by way of punishment for causes invol ving
their msconduct or may be for causes not involving their
m sconduct, i.e., not by way of puni shnment . Rul e
15(2)(g) (ii) nakes provision for term nation of services for
causes not involving any m sconduct and Rule 18 provi des for
term nation by way of punishrment for m sconduct. It was held
that discharge under the Policy for Discharge anbunts to
term nation of the services of the airman for. m sconduct
which led to his conviction and award of punishnent under
the Act falling under Rule 18 of the Rules and is not nere
di scharge simpliciter envisaged under Rule 15(2)(g)(ii) of
the Rules. The High Court has also found that show cause
notice was issued to the respondents by the G oup Captain at
the Command Headquarters and not by the air Oficer-in-
charge who is enpowered to dism ss on account of m sconduct
which led to his conviction under Rule 18 of the Rules.

The question which thus arises for consideration in
these appeals is whether an order of discharge passed in
pursuance of the Policy for Discharge cannot be regarded as
di scharge under Rule 15(2)(g)(ii) and has to be treated as
term nation of the service for msconduct falling under Rule
18. W have already set out Rule 15(2)(g)(ii). W may now
take note of Rule 18 which provides as under :

"18. Disnmissal or renoval of a

person subject to the Act other
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than an officer.- Save in a case
where a person subject to the Act
other than an officer is dismnssed
or removed fromthe service on the
ground of conduct which had led to
his conviction by a crimnal court
or a court nmartial, no such person
shal | be disnissed or renoved under
sub-section (1) or sub-section (3)
of section 20 unless he has been
infornmed of the particulars of the
cause of action against him and
al |l oned reasonable tinme to state in
witing any reasons he nay have to

urge against his disnissal or
renoval fromthe service

(2) Notwi thstanding anyt hi ng
contained in sub-rule (1), if in
t he opini on of t he of ficer
conpetent to order the disnissal or
renoval of such person, it is not

expedi ent or reasonably practicable
to conply wth the provisions of
sub-rul e (1), he may after
certifying to/ that effect, order
the dismnissal or renoval

(3) Al cases of disnmissal or
renmoval wi thout \ conplying with the
procedure prescribed in sub-rule

(1) shall, wi t hout del ay, be
reported to t he Centra
Government . "

A perusal of the said Rule indicates that it deals wth
persons other than officers subject to the Act. Sub-rule (1)
provides that no such person shall be dism ssed or renpved
under sub-section (1) or sub-section (3) of section 20
unl ess he has been infornmed of the particulars of the cause
of action against him and allowed reasonable tine to state
inwiting any reasons he may have to urge against his
dism ssal or removal fromthe service. This requirement his
di smssal or renoval from the service. This requirement is
di spensed with in cases where a person is dismssed or
renoved from service on ground of conduct which hasled to
his conviction by a crimnal court or court nmartial. In
ot her words, except in cases where the dism ssal or renova
fromservice is on the ground of conduct which has led to
his conviction by a crimnal court or court nmartial, if a
person subject to the Act is dismssed or renoved fromthe
service he nust be infornmed about the particulars of the
cause of action against him and nust be afforded an
opportunity to nmake his subm ssions against the" proposed

di smissal or renoval. Sub-rule (2) dispenses wth the
requi renent of issuing notice in cases where an officer
conpetent to order the dismssal or removal is of the

opinion that it is not expedient or reasonably practicable
to conply wth the provisions of sub-rule (1) and is such
cases he may after «certifying to that effect order the
di smissal or renoval. Sub-rule (3) lays down that all cases
of dism ssal or renoval wi t hout conpl ying with the
provisions of sub-rule (1) mnust be reported to the Centra
Gover nent wi t hout del ay.

According to the High Court, the provisions of Rule 18
are attracted in cases where a person is discharged on the
basis of the Policy for Discharge for the reason that the
action for discharge has been taken on the basis of six
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puni shnents which have been inposed on him W find it
difficult to endorse this view of the Hgh Court. The
puni shments referred to in the Policy for Discharge are
puni shments that have been inposed for nmisconduct under the
rel evant provisions of the Act and the Rules. The Policy for
Di scharge envisages that in cases where an airman has been
awar ded such puni shrments six times, he is to be treated as a
habi tual offender and action for his discharge from service
shoul d be taken against himunder Rule 15(2)(g)(ii) of the
Rul es. This action for discharge is not by way of puni shrment
for the msconducts for which he has al ready been puni shed.
The basic idea underlying the Policy for Discharge is that
recurring nature of punishnents for m sconduct inposed on an
airman renders himunsuitable for further retention in the
Air Force. Suitability for retention in the Air Force has to
be determined on the basis  of record of service. The
puni shments that have been inposed earlier being part of the
record of . service have to be taken into consideration for
the purpose of deciding whether such person is suitable for
retention in the Air Force. The di scharge in such
circunstances is, therefore, discharge falling under Rule
15(2)(g)(ii) and it cannot be held to be termnation of
service by way of punishment for msconduct falling under
Rule 18 of the Rules. W are, therefore, wunable to agree
with the Hi gh Court that termnation of services on the
basis of the Policy for Discharge does not constitute
di scharge under Rule 15(2)(g)(ii) but amunts to renoval for
m sconduct under Rule 18 of the Rules:

It is not disputed that in both these cases the
procedure prescribed under the Policy for D scharge has been
followed. The orders for discharge of the respondents thus
do not suffer from any infirmty and the Division Bench of
the High Court was in error in setting aside the said
orders.

The appeals are, therefore, allowed, the judgnent of
the Division Bench of the High Court dated March 4, 1992 in
WA, Nos. 141 of 1992 and 152 of 1992 is set aside and the
judgrment of the learned single Judge dated January 3, 1992
dismssing the wit petitions filed by the respondents is
restored. No order as to costs.




