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PETI TI ONER:
M C. DHI NGRA

Vs.

RESPONDENT:
UNION CF | NDI A & ORS.

DATE OF JUDGVENT: 05/ 02/ 1996

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K

G B. PATTANAIK (J)

Cl TATI ON
JT 1996 (2) 463 1996 SCALE (2)321

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted.

We have heard counsel for +the parties.  The
appel lant while working in the State Service from
January 31, 1948, was selected as a Railway Mgistrate
and had taken charge on  February 1, 1973. The
Government of India had issued a Circular on March 31,
1982 which envisaged with the concurrence of the State
CGovernnents, the foll ow ng:

"1. The Governnent of India  had

been considering in consultation

with the State GCovernnments, the

guestion of sharing on a reciproca

basi s, the proportionate pensionary

liability in respect of t hose

tenmporary enpl oyees who had

rendered tenporary service under

t he Centr al CGover nrent/ St at e
CGovernments prior to securing posts
under t he vari ous State

Gover nments/ Central Government on
their owmn volition in response to
adverti sement or circul ars,
i ncluding those by the State/Union
Public Service Comm ssions and who
are eventually confirned in their
new posts. It has since been
decided in consultation wth the
State Governnents f t hat t he

proportionate pensionary liability
in respect of tenmporary service
render ed under t he Centra

Gover nment and State Governments to
t he extent under the Rules of the
respecti ve CGovernnent, will be
shared by t he Cover nment s
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concerned, on a service share
basis, so that the Gover nnent
servants are allowed the benefit of
counting their qualifying service
bot h under the Central Governnent
and the State Governnents for grant
of pension by the Governnment from
wher e t hey eventually retire. The
gratuity, if any, received by the

Covernment enpl oyee for tenporary

service under the Central or State

CGovernments will, however, have to

be ref unded by him to the

Gover nnent concer ned.

2. The Government servants cl aim ng

the benefit of conbined service in

ternms of above decision are likely
tofall into one of the follow ng
cat egori es:

(1) Those who havi ng been
retrenched fromthe service
of t he Central / State
CGovernment s-secured on their
own enpl oymnent under
St at e/ Centr al Gover nment s
ei t her wi'th or wi t hout
interrupti on between the date
of retrenchment and the date
of new appoi nt ment ;

(2) Those who  while hol di ng
tenmporary post under
Central / State Governnent apply
for posts wunder State/ Centra

Gover nnent t hr ough pr oper
channel w th proper pernission
of the Admini strative

Aut hority concerned;
(3) Those who whil e hol di ng

tenmporary post under
Central/ State Gover nnment-s
apply f or post s under
St at e/ Centr al CGover nrent s
direct without the pernission
of t he Adm ni strative

Aut hority concerned and resign

their previous post to join

the new appointments under

State/ Central CGovernnents.

The benefit may be allowed to
t he Gover nnent servants in
categories (1) and (2) above. Were
an enployee in category (2) is
required f or adm ni strative
reasons, for satisfying technica
requirenment, to tender resignation
on the tenporary post held by him
bef ore joi ni ng the new appoi nt ment,
a certificate to the effect that
such resignation has been tendered
for adm nistrative reasons and/or
to satisfy a technical requirenent
to join, wth pro-permssions the
new post, may be issued by the
authority accepting t he
resignation. A record of this
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certificate may also be nade in his
service book under pr oper
attestation to enable him to get
this benefit at the time of
retirement. CGovernment servant in
category (3) wll obviously, not

entitled to count their previous
service for pension.

3. The above arrangerment will not
apply to the enployees of the
Governments of Jammu and Kashmir
and Nagal and.

4. These orders cone into force
with effect fromthe date of issue

and cases of all ~such . Governnent
servants retiring on-this date and
thereafter wil | be regul at ed

accordi ngl y-

[G1. Dept.. of Per. & ALR Letter
No. 3(20) Pen.(A)/ 79 dat ed 31st
March, 1982 addressed to all State

Gover nment s except Janmu and
Kashm r & Nagal and]

Not e: - Shari ng of pensi on
liability between Central and State
Gover nment s has si nce been
di spensed with ef f ect from
1.4.1987."

VWen the appellant had asked for proportionate
pensi on conputing the previous -service, it -was denied
to him Consequently, he filed O A No.2335/89 in the
Central Administrative Tribunal, New Delhi. By order
dated 19.10.1994, it was dismissed on the ground of
del ay. Thus, this appeal by special | eave.

It is seen that though that appellant had retired
on February 1, 1973, since the question of tagging the
previous service rendered in the State Governnent on
temporary basis and the siml|ar cases are pending, the
Government had taken a decision on_ Mirch 31, 1982 to
tag the previous service for conputation of the
pensi on. Learned counsel appearing for the respondents
contended that clause 4 of the abovesaid Circular is
one of the conditions which prescribes that it would be
applicable to the Governnent servants who retired from
that date, namely. March 31, 1982. Since the appell ant
had retired on February 1, 1973, he is not eligible. W
find no force in the contention. All the persons who
rendered tenporary service prior to their joining the
Government of India Service have been given the
benefit of fixation of the pension payable by tagging
the temporary service. The cut off date is arbitrary
violating Article 14 of the Constitution of I ndi'a.
Havi ng gr ouped al | t he simlar ci rcunst anced
enpl oyees, fixing the cut off date and giving benefit
to those who retired thereafter is obviously arbitrary.
In simlar circunstances, following the ratio in D.S.
Nakara & O's vs. Union of India [(1983) 1 SCC 305],
this Court held in the case of R L. Marwah vs. Union of
India & Ors. [(1987) 3 SCR 928] that such a restriction
is arbitrary violating Article 14. On the facts and
circunstances, we find that the restriction inposed in
clause 4 of the GCircular is violative of Article 14.
It is, therefore, unconstitutional. However, the
appellant will be entitled to the pro rate pension
from March 1982.
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The appeal is accordingly allowed. No costs. The
respondents are directed to work out and rel ease the
pension of the appellant within a period of six nonths
fromthe date of the receipt of this order.




