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The appellants were tried for offences under Sections
302/ 34 and 449 IPC by the Ilearned Judge of the @ Specia
Court. Appellants Husna and Jalour Singh were also tried for
an offence wunder Section 25 of the Arns Act. Vide Judgment
dated 18.4.1985, the trial court convicted appellant Husna
for an offence under Section 302 |PC and sentenced himto
life inprisonment. He was also convicted for -an offence
under Section 449 IPC and sentenced to undergo seven years
R 1. and for the offence under Section 25 of the Arms Act to
nine months R |I. Appellant Rupa was convicted for an of fence
under Section 302/34 IPC and sentenced to life inprisonment.
He was also convicted for an offence under Section 449 -1PC
and sentenced to undergo seven years RJI. Jalour Singh
appel l ant was acquitted of the charges under Section 302/ 34
| PC and 449 |IPC but convicted for the offence under Section
25 of the Arns Act and sentenced to undergo nine nonths R I
Through this statutory appeal, the appellants have called in
guestion their conviction and sentence. Since the appeal was
received from jail, an anicus curiae was appointed for the
appel | ant s.

According to the prosecution case on 28th April 1984
Sadhu Ram PW. was present at his house at about 9 p.m along
with his wife Kaushalya PW, Satish Kumar (deceased) and
ot her children. Two persons comritted crimnal trespass into
the house with their faces nuffled arned with pistols. Sadhu
Ram PWM. raised an alarmand snatched away the pistol from
one of the two intruders. During the scuffle, the face of
one of the intruders got unnuffled. Satish Kumar, deceased,
cane to the help of his father. At the exhortation of
appel | ant Rupa. Husna appellant fired a shot which hit
Satish Kumar on his face and he fell down. Both Rupa and
Husna ran out of the house where Jalour Singh armed with a
pistol was already waiting. All the three accused then ran
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away. Sadhu Ram PWL. went near Satish Kumar and found him
dead. Acconpani ed by Sham Lal and Mal ki at Si ngh, Sarpanch of
the village, Sadhu Ram PWL went to police station to | odge a
report. Formal FIR Ex.pl was recorded on the basis of that
report. Ilnvestigation was t aken in hand and t he
i nvestigating officer reached the house of PW. Snt
Kaushlya PW}, the nother of deceased Satish Kunmar was
sitting near the dead body alongwith sone other nenbers of
the fanmily and interrogated. She becane hysterical and could
not give any clue or details of the occurrence. An inquest
report was prepared and the dead body sent for post nortem
exam nation. An enpty cartridge of 315 bore was taken into
possession from the spot, vide recovery nenp Ex.p5. It was
sealed into a parcel. A blood stained brick was al so taken
into possession vide nenb Ex.p6. Later on two nore enpty
cartridges of 315 bore and one enpty cartridge of 32 bore
were al so recovered and taken into possession vide meno Ex.
p7. The post nortem on the dead body was performed by Dr.
Anup Sood  PWr, which revealed the presence of an ante -
nortem |l acerated punctured wound with inverted marging to
the doctor was caused due to shock and haemrohage as a
result of the aforesaid injury which was opined by himto be
sufficient in the ordinary course of nature to cause death.
Since, no names of ‘the assailants had been disclosed in the
FIR, during the investigation a supplenentary statenent of
PW was recorded in which he gave the nanes of the accused.
Appel | ant Husna and Jalour Singh were arrested on June 3,
1984 and weapons recovered fromthem Rupa appellant stood
already arrested in sone other case and was formally shown
as arrested in the present case on June 12, 1984. The
enpties recovered fromthe spot and the pistol  recovered
fromHusna appellant were sent to the Director,  Forensic
Sci ence Laboratory, Chandigarh who vide his report Ex.pl8
opined that the enpty recovered fromthe spot was found to
have been fired from the pistolr of Husna appellant. The
prosecution with a view to connect the appellants with the
crime exam ned Sadhu Ram PWL.( besides Jit Singh PW2,
draftsman PWs, investigating officer PW and Dr. Anup Sood
PW. Avtar Singh PW8 and Snt. Kaushalya PW. - were also
tendered for cross-exanination. The prosecution also filed
the affidavits of police officials, whose evidence was of a
formal nature at the trial. In their statenents recorded
under Section 313 Cr.P.C., the appellants denied the
prosecution allegations against them and pleaded false
i mplication.

We have heard learned counsel for the parties and
exam ned the record.

The trial court acquitted Jal our Singh appellant of the
charges under Sections 302/34 IPC and 449 |IPC and the State
has not filed any appeal against his acquittal. So far as
the recovery of the pistol from himat the tinme of his
arrest is concerned, the evidence of the investigating
of ficer has remai ned unchal |l enged on that aspect of the case
in the Cross- exam nati on. The st at enent of the
investigating officer is supported by the recovery nenos
al so. Learned counsel for the appellant was unable to point
out any infirmty in the order of the trial court convicting
Jal our Singh for an offence under Section 25 Arms Act. In
our opinion, the conviction and sentence of the appell ant
Jalour Singh for the offence under Section 25 of the Arns
Act is well nerited and we do not find any reason to
interfere with the same.

Conming now to the case of appellants, Husha and Rupa.

As already noticed, in the FIR the nanes of both the
appel l ants were found missing. They were only named in the
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suppl enentary statenment of PW recor ded during the
i nvestigation and in our opinion that statenment, which was
recorded during the investigation and in our opinion that
statenment, which was recorded during the investigation was
hit by Section 162 Cr.P.C. and the trial court could not
have relied wupon the sanme as a part of the FIR Al the
three appellants are brothers. No overt act has been
ascribed to Rupa appellant during the entire occurrence. It
seenms rather inprobable that if PW had allegedly snatched
away a pistol from Rupa appell ant before Husna fired a shot
at Satish Kumar, he would not have fired the same to prevent
Husna from firing the shot. Besides no enpty recovered from
the spot has been connected by the ballistic expert with the
pistol allegedly recovered from Rupa appellant. After
carefully analyzing the evidence on the record, we are of
the opinion that the prosecution has not been able to
satisfactorily establish™ the case against appellant Rupa
beyond a reasonabl e doubt. The possibility that he was naned
being the brothers of Husna cannot be ruled out. Hs
presence ' at the tine of~ occurrence has not been
sati sfactorily proved. Hi s conviction and sentence for the
various offences as recorded by the trial court therefore
cannot be sustai ned.

That Satish Kumar died as a result of a fire arm
injury, as found by Dr. Anup Sood PW/, ‘admits of no doubt.
It was neither questioned in the trial court nor even before
this court. The statement of PW to the effect that it was
Husna appellant who had fired the shot at Satish Kunar
i nspires confidence and receives anple corroboration both
fromthe nmedical evidence as well as the report of the
ballistic expert, who found the enpties recovered fromthe
spot to have been fired fromthe weapon recovered from Husna
appel l ant. Since, the enpties had been sent to the ballistic
expert nmuch before Husna appellant was arrested and the
weapon recovered fromhim there is underlying assurance of
the correctness of the prosecution case against himisince
the ballistic expert opined that the enpties which had
al ready been received by himhad been fired fromthe weapon
sent to himafter the arrest of Husna, appellant. The
evi dence on the record has, thus, brought hone the charge to
appel l ant Husna beyond every reasonable doubt and his
convi ction and sentence for the various offences as recorded
by the trial court is well nerited and calls for no
interference.

As a result of the above discussion, the  appeals of
Husna and Jal our Singh appellants are di snissed. The appea
of Rupa appellant is allowed and giving himthe benefit of
the doubt, he is acquitted of all the charges. He shall be
rel eased fromcustody forthwith if not required in any other
case.




