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ACT:
H ndu Law-W /I --Bequest to unborn person
HEADNOTE

K, a H ndu had no.issue, but had a brother Rwho had 3
daughters. K, and R jointly executed a will bequeting the
assets of K to son or sons born in future to R to the
exclusion of the daughters, after the death of K and R K

died in 1947. The appellants claimng to be the sons of R
by his subsequent marriage, filed a suit for a declaration
that R had only life interest in K's properties with the
remai nder vested in themunder the will. The trial court
decreed the suit holding that the second nmarriage of R was
legal and the appellants were entitled to the properties
subject to Rs life estate and that R s daughter had no
right in the properties. R s daughters filed anappeal to
the Hgh Court. Soon after K's death, another suit ~was
filed by R's daughters ’'for administration of Ks estate in
which the: appellants nmother was a party. This suit was
di smissed on the ground that the plaintiffs hadlost ~their
right on the birth of appellants. An appeal to the High
Court was pending in this suit also. The High Court by a
common judgnent held that the appellants, sons of R were
born after K's death, so the devise in their favour/ was
void, and that after the Iife estate of R, his daughters
becanme entitled to the properties for their life tine.

HELD: Although there is no authority in Hindu Law to
justify the doctrine that a Hi ndu cannot make a gift or
"bequest for the benefit of an unborn person yet  that
doctrine has been engraved in H ndu Law by the decision of

the Judicial Conmittee in Tagore v. Tagore. I.A (1872)
Supp. 47. This doctrine was laid down for the first tinme in
the case of Tagore. This decision of the Judi ci a
Conmittee has stood a great length of time and on the basis
of t hat deci si on rights have been regul at ed,
arrangenents as to property have passed. Therefore this

was a proper case in which maxi mcommunis error facit jus be
applied. The principle underlying the maximis that "the | aw
so favours the public good, that it will in some cases
permt a comon error to pass for right". The bequests in
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favour of R's sons were void and of no |egal consequence.
[477 A, 478 F-(

It is, therefore, not possible to accept the argunent
that the will was intended to operate or to conme into effect

after the death of both the testators. 1In 'regard to K's
properties the life estate devised in favour of R nust
necessarily take effect and remain in force during the life
of R and not after that; it is true that at the end of the
will there is a clause that both the testators have the
right to revoke the will during their lives and that the
will take effect only sub:sequent to their death. But the

true intention of the testator has to be gathered not by
attaching i mportance to isol ated expressions but by reading
the will as a whole with all its provisions and ignoring
none of them as redundant  or contradictory. It rmust,
therefore, be held that as the express devise to Rfor his
life is a disposition intended to take effect after the
death of K and before the death of Rthe last clause in the
will could not beliterally correct. The daughters also
coul d not take under the will as the bequest in their favour
was subject to the defeasance clause. [480 E-H
472

Tagore’s case, [I.A (1872) Supp. 47 and Charl es
Dalton v. Henry Angus & Co., [1881] 6 A.C. 740, 812,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2467 of 1966.
Appeal fromthe judgnent and decree dated March 27, 1963 the
Kerala High Court in Appeal Suit No. 848 of 1960'.

Sarjoo Prasad, P.K Pillai and MR K _Pillai, for the
appel | ant s.

V. K. Krishna Menon, R Thiagarajan and K. Jayaram f or
respondents Nos. 1 to 3.

The. Judgnent of the Court was delivered by

Ramaswam , J. This appeal is brought by certificate from
the judgnent of the High Court of Kerala in A'S. No. 848 of
1962 dated March 27, 1963 reversing the decree of the
princi pal Subordinate Judge, Trivandrumin O S. No.. 182  of
1957 dated May 23, 1960.

The father of the plaintiffs who are appellants ~herein
was a Hi ndu Nadar nanely Raman Nadar. He had an eider
brother named Krishanan Nadar. On May 9, 1946 the said
Kri shanan Nadar and Ranman Nadar jointly executed a deed of
will Ex. P-2 in respect of the assets of Krishanan Nadar
On the date of the will, Raman Nadar had only three
daughters and no sons. Krishnan Nadar died on Decenber 5,
1947. After the death of Krishnan Nadar the appellant’s
nother’ was narried to Raman Nadar, who is the father of the
appel lants. It is specifically provided in the will Ex. p-2
that in the event of Raman Nadar begetting a son or sons in

future those male issues will succeed to the assets  of
Krishnan Nadar to the exclusion of the daughters. The
material portion of the will, Ex. p-2, reads as follows:
"Deed of will executed by Krishnan aged
51, Nadar, son of Kal i yamnbi , mer chant ,
Makkavazhi , Kuzhi anmvi | akat hu Veetti |
Mel kal adi , Ai rani muttan, Pakut hy, Nel | amm

Adhi karam and his brother Ranan son of the
sai d Kaliyanbi of do., aged 39, nerchant, on
26t h Madam 1111 ME.  with their own
consultation and to their entire satisfaction

Sone properties have been acquired in the
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name of the 1lst named and in the nane of the
2nd naned out of love and affection towards
him and his children, with the self-acquired
noney of the 1st named 'and wi thout the incone
of the Tarwad properties of the 1st naned and
wi thout the help of the other nenbers of the
Tarwad or the 2nd named. They are held

473

by the 1st naned in his possession and enjoyed
by himtill this date. The 1st named has, till
t he end of his life; absolute freedom

aut hority and right to al i enate (the
properties) in whatever manner he likes and to
execute deeds. The first named is unnarried
and the “second naned has nmarried Parvathy
alias Snahappoo daught er of Sar ah

Mar ai'kkanmuttath Veettil, Vazhuthoor Desom
Neyyattinkara Tal uk, through whom he has three
daughters Amukutty aged 14, Chellama aged 10
and Raj ammal aged 5 but no son. As the first
named felt hinself desirous of making during

his life provision for the devolution after
hi s life of the novable and i movabl e
properties belonging to him in absol ute

rights as aforesaid, the followi ng provisions
regarding them are nade: The first named til

the end of his life will have the right to pay
the ‘[and revenue to enjoy and dispose in any

manner what soever all the novabl e and
i movabl e properties that bel ong or nmay bel ong
to hinmself. After the life of the first
naned, all the properties above said will be

t aken and enjoyed by the second nanmed
mai ntai ning his children named above and those
born to himlater-and without alienating or
westing the properties. After the life of the
second naned, if he(l eaves behind no sons, the
t hree daughters naned above and t he daughters,
if any, born hereafter may enjoy all the
novabl e and i mmovabl e properties that may be
found to belong to the first named and the
second nanmed, either in commpn or in equa
shares, effecting nutation, taking pattahs and
paying the revenue in their own nanmes, but

wi thout making any alienation thereof-: | f
there be sons born to the second naned, they
will take after the life of the second named
all the novabl e and i mmovable properties of

the first named and the 2nd naned and - enj oy
them for ever, effecting nutation, taking
pattahs and paying revenue, and with al
powers of disposal; and in that event, the
daughters of the 2nd named will not have and
should not claimany right and they will —not
get any right."
Soon after the death of Krishnan Nadar defendants 3 and
4 and the nmother of the 5th defendant as plaintiffs filed
OS No. 37 of 1124 ME. for the adnministration of the
estate of the deceased Krishnan Nadar. The nother of
appel l ants was nmade one of the defendants in that suit and
the allegation was that Ranan Nadar had contracted an
illicit relationship wth her and that he had executed a
gift deed Ex. D1 in her favour in respect of some of the
plaint items. OS. no. 37 of 1124 was dism ssed on the
ground that the plaintiffs of that suit had lost their
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rights wunder the will on the birth of a son to Raman Nadar
through his second

474

wife on February 7, 1951 during the pendency of the suit.
The plaintiffs in OS. No. 37 of 1124 filed A'S. No. 98 of
1955 against the aforesaid decree and that was di sposed of
by a Division Bench of the Kerala Hi gh Court on February 2,
1957. The Hi gh Court observed as foll ows:

"W do not consider it proper to decide
this question 'of '"the legitimcy of the son
born to the 1st defendant in his second
marriage) in this suit. This can be gone into
in’'asuit, if any, instituted by or on behalf
of the son. The 1st defendant had no right to

revoke the wll after Kri shnan Nadar’ s
death ...... The plaintiffs do not and
cannot get the right to possession of the
properties wuntil  —after the 1st defendant’s
deat h but a right to maintenance from

the i ncone of the properties has been provided
for the plaintiffs by Ex. A (the wll) and
this they are entitled to get. The 1st
defendant is not entitled to do any act which
affects this right of the plaintiffs."

The High Court remanded the suit for fresh disposal to the
Addi tional Subordinate Judge, Trivandrum After the suit
went back on remand the Additional ~ Subordinate Judge,
Trivandrum held that the plaintiffs were not entitled to any
relief and dism ssed the suit. ~The daughters of defendant
no.1l preferred an appeal, A S. No.. 340 of 1959 to. the High
Court.

Meanwhi |l e the appellants instituted O S. No. 182 of 1957

for a declaration that the first defendant had only a life
estate in the properties of Krishnan. Nadar with the
remai nder vested in themunder the will referred to above.

The suit was decreed by the Principal Subordinate Judge,
Trivandrum who held that the second marriage of /the 1st
def endant was | egal and the sons born out of that  narriage
were entitled to Krishnan Nadar’'s property subject to the
life estate of the 1st defendant. It was further held that
the daughters of the 1st defendant (plaintiffs in OS. No 37
of 1124) were not entitled to any right over the properties.
The daughters of the 1st defendant preferred an _appeal
agai nst the. decree of the Principal Subordinate Judge being
A.S. No. 848 of 1960. The High Court decided this. _appea
and A S. No. 340 of 1957 by a conmon judgrment on March 27,
1963. Appeal A'S. No. 848 of 1960 was all owed i n-whole and
suit OS. No. 182 of 1957 filed by the appel I ant was
di sm ssed. A.S. No.. 34 of 1959 was partly allowed and
appellants 1 and 2 (being the first two plaintiffsin OS
No. 37 of 1124) were held entitled to mai ntenance of Rs..
50/- per head per nmenses from February 18, 1957. The
alienations, Exs. C, D and E were held not binding upon the
plaintiffs in that suit nor to have any force beyond the
life of the 1st defendant. The other prayer sought by the
plaintiffs in the appeal was disall owed.
475

In disnmissing OS. No. 182 of 1957 the Hi gh Court took
the view that the legal validity of the bequests in Ex. P-2
had to be ascertained as on the date of Krishnan Nadar’s
death which was Decenber 5, 1947. The marriage of the
first defendant took place on 14-1-1124 (corresponding to
August 29, 1948) and the first child of that marriage was
born on February 7, 1951. The sons of the 1st defendant
born of his second wife were, therefore, not in existence at
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the time of the death of the testator Krishnan Nadar
Kri shnan Nadar belonged to the State of Travancore and al
his properties were located in that State where the doctrine
of pure H ndu Law reigned suprene wunaffected by any
| egislation. The H gh Court held that according to pure
H ndu Law a gift cannot be nade in favour of a person who
was not in existence at the date of the gift. A person
capable of taking wunder a wll nust either in fact or in
contenplation of |law be in existence at the death of the
testator. The devise in favour of plaintiffs in OS. No.
182 of 1957 was void as they were not born at the tine of
death of Krishnan Nadar. After the life estate of the 1st
def endant, the daughter:rs became entitled to the properties
for their life tine.

The question involved in this appeal is whether the High
Court was right in holding that plaintiffs have not
established their title to the disputed properties.

Al though there is no authority in Hndu Lawto justify
the doctrine that a H ndu cannot nmake a gift or bequest for
the benefit of an unborn person yet that doctrine has been
engrafted- on H ndu Law by the decision of the Judicia
Committee. This doctrine was laid down for the first tine
in Tagore's case(l), in which it was held by the Judicia
Commttee that a H ndu-cannot make a gift in favour of a
person who is not in existence either in fact or in
contenplation of law at the tine the gift was to take
effect. The Judicial Conmmittee purported  to base its
deci si on on a passage in Dayabhaga, Ch. 1, verse 21 as.
appears fromthe followi ng passage in the judgnent:

"This makes it necessary to consider the
H ndu Law of G fts during. life and wills, and
the extent of the testator’s power, whether in
respect of the property he deals with of the
person upon whom he confers it. The | Law of
Gfts during life is of t he si npl est
character. As to ancestral estate it is  said
to be inproper that it should be aliened by
the holder, wi thout the concurrence of /those
who are interested in the succession, but by
the law as prevailing in Bengal at |east (1)
the inpropriety of the alienation does not
affect the legal character of the act (factum
valet), and it has long been recognised as.

| aw

(1) 1. A (1872) Supp. 47.

476

in Bengal that the | egal power of transfer is
the same as to all property, whet her
ancestral or acquired. It applies to al

persons in existence and capable of" taking
fromthe donor at the tine when the gift is to
take effect so as to fall within the principle
expressed in the Dayabhaga, cup. iv. 21, by
the phrase 'relinquishment in favour of the
donee who is a sentient person’ By a rule now
generally adopted in jurisprudence this class

woul d i ncl ude children in enbryo, who
afterwards cone into separate existence." (pp
66-67) .

But the Judicial Commttee was apparently under some

m sconception with respect to the nmeaning of the words of

Dayabhaga. The whol e sentence in the original is as follows:
of which the following is the: correct translation

"Since in agift the done’s ownership in

the thing (given) arises fromthe very act of
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the donor, consisting of the relinqui shnent of
his ownership with the intention of passing
the same to a sentient being."

The sentence neither expresses nor inplies that the
"sentient being" nust be in existence. or be present at the
time and place of the relinquishment. On the contrary the
whol e argunment contained in paragraphs 21 to 24 of Ch. 1 of
Dayabhaga shows that a gift is conpleted by the donor’'s act
al one, the acceptance of the donee being not necessary.
Indeed, in the very next passage, Dayabhaga speaks of
gifts to God as showing that the validity of the gifts does
not depend upon acceptance.

M. Sarjoo Prasad suggested that the matter required
reconsi derati on. But it is manifest that the decision of
t he Judicial Committee in Tagore's case(l) has stood a
great length of time and on the basis of that decision
ri ghts have been regul ated, arrangenments as to property have
been nade and titles to property have passed. W are hence
of the opinion that this is a proper case in which the maxi m
conmunis “error facit jus nmay be applied.

The principle underlying the maximis that "the law so
favours the public good, that it will in some cases pernit a
conmon error to pass for right"; as an exanple of which my
be nentioned the case of common recoveries in English [|aw,
which were fictitious proceedings introduced by a kind of
pea fraus to elude the statute de Donis, and which were at
length allowed by the Courts to be a bar to an estate tail
so that these recoveries however clandestinely introduced,
becarme by | ong use and acqui escence a | egal node
(1) 1. A (1872) Supp. 41.

477

of conveyance whereby a tenant in tail mght dispose of his

| ands. There is a reference nmade to this principle by Lord

Bl ackburn in his speech in Charles Dalton v. Henry ' Angus

& Co.(1) as follows:

"I quite agree with what is said by the

|ate Chief Justice Cookburn (3 QB.D. at page
105) that where the evidence proved an adverse
enjoynment as of right for twenty years, or
little nore, and nothing else, 'no one had the
faintest belief that any grant -had ever
exi sted, and the presunpti on was known to be a
nmere fiction'. He thinks. that thus to
shorten the period of prescription wthout
the authority of the Legislature was a great
judicial usurpation. Perhaps it was The sane
thing may be said of all |legal fictions, and
was often said (with, 1 think nore reason) of
recoveri es. But | take it that when a /'|ong
series of cases have settled the l-aw, it
woul d produce intol erable confusion if it were
to be reversed because the: node in which it
was i ntroduced was not approved of even ‘where
it was originally a bl under, and
i nconveni ent, communis error facit Jus."

The doctrine in Tagore's case(:) has been altered by
three Acts, namely, the Hindu Transfers and Bequests Act, 1
of 1914, the Hindu Disposition of property Act of 1916 and
the H ndu Transfers and Bequests (City of Madras) Act, 1921
The | egal position under these Acts is that no bequest shal
be invalid by reason only that any person for whose benefit
it my have been nade was not born at the date of the
testator’s. death. This rule, however, is subject to the
l[imtations and provisions contained in ss. 113, 114, 115
and 116 of the Indian Succession Act, 1925.
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It is, however, not disputed in the present case that on
the relevant date none of the three Act was operative and
the doctrine or pure Hndu Law was applicable to the
Travancore State. It follows that the principle laid down
in Tagore's case(2) applied and the bequests in favour of
the sons of the 1st defendant are void and of no |ega
consequence.

On behalf of the appellants it was contended that the
bequest in favour of the sons of the 1st defendant was in
the nature of a famly provision and, therefore, fel
outside the principle laid down in Tagore’'s case(2). In
our opinion, there is no justification in this argunent.
Assuming w thout deciding that a famly provision is an
exception to the rule of pure Hndu Law stated above a
provision in a wll whereby the testor directs that his
properties after his death shall be taken by his nephews or
in their absence
(2) 1. A (1872) Supp. 47.

(1) [1881] 6A.C. 740, 812.

478

by his nieces cannot be characterised as a fam |y provision.
The obj ect of such a disposition is obviously not to nake a
fam |y provision but to chart a course for future devol ution
of the testators properties.

The argunent was stressed on behal f of the appellants
that the will Ex. P-2 was a joint will executed by Krishnan
Nadar and Ranman Nadar and it was designed to take effect
only after the death of both the testators. As the sons of
the 1st defendant mnust necessarily be born before that event
the principle in Tagore’s ~case(l) was not attracted.
Ref erence was made to the follow ng passage fromJarnman on
wills 8th edn

“"Two or nore: persons nmay make a. joint

will, which, if properly executed by each, is,
so far as his own property is concerned, as
much his will, and is as well entitled to
probate upon his death, as if he had’' nade a
separate wll. But a joint will made by two
persons, to take effect after the death of
both, will not be adnmitted to probate during

the life of either. Joint wills are revocable
at any tinme by either of the testators during
their joint lives, or, after the death of one

of them by the survivor."
In our opinion there is no warrant for- this argunent.
The "will Ex. P-2 contains separate provisions regarding the
devol ution of the properties of each of the testators. In
regard to the properties of Krishnan Nadar it devises a life
estate to |l et defendant and the renminder to his sons or in
their absence to his daughters. In regard to t he
properties of Raman Nadar the devise is to his sons and in
their absence to his daughters. It is therefore, not
possible to accept the argunent that the will was intended
to operate or to cone into effect after the death of  both
the testators. In regard to the Krishnan Nadar’s properties
the life estate devised in favour of the 1 st defendant nust
necessarily take effect 'and renmain in force during the life
of the 1st defendant and not after that. It is true that at
the end of the wll thereis a clause that both the
testators have the right to revoke the will during the lives
and that the will will take effect only subsequent to their

deat h. But the true intention o,f the testator has to be
gat hered not by attaching inportance to isolated expressions
but by reading the will as a whole with all its provisions

and i gnoring none of the has redundant or contradictory. It
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nust, therefore, be held that as the express devise to the:
1st defendant for his life is a disposition intended to take
effect after the death of Krishnan Nadar and before the
death of 1st defendant, the last clause in the will cannot
be literally correct.

It was then contended on behalf of the appellants that
in any event the High Court was in error in holding that the
title of the
(1) 1. A (1872) Supp. 47.

479
plaint properties vested in the daughters of the 1st
def endant under the terns of the will, Ex. P-2. 1t appears

that during the pendency of the appeal defendant no. 1
Raman Nadar died on May 20 1969 and the question, therefore,
ari ses whether the daughters are entitled to a life interest
in the plaint properties after the death of defendant no. 1.
It is manifest from the will that the bequest to the
daughters is subject” to the prior condition that the
def endant ~ no.~ 1 | eaves behind no sons at the date of his
death. " The rel evant portion of Ex. P-2 states:

"After the life of ‘the second named, if he
| eaves behind no sons, the three daughters
naned above and the daughters, if any, born
hereafter ~may enjoy all  the novable and
i movabl e properties that nmay be found to
belong to the. first named and the second

naned, ei t her in conmon or in equa
sharps' ........ "
The bequest to the daughters was, therefore, defensible on
the sons being born to defendant no. 1. Hence  upon the
death of defendant not 1 on May 13, 1969 there was no valid
bequest to the daughters. In other words there was an

intestacy and the provisions of the H ndu - Succession Act,
1956 (Act no. 30 of 1956) woul d be applicable. The sons of
defendant no. 1 cannot take under the will because they
were unborn on the date of the death of the testator
Kri shnan Nadar. The daughters al'so cannot take wunder the
will as the bequest in their favour was subject to the
defeatisms clause. It is evident that the appellants woul d,
be entitled to, their lawful share of the —properties of
Kri shnan Nadar under the provisions of the H ndu Succession
Act, 1956 and they are entitled to a declaration to that
effect and other consequential reliefs. But it _is not
possible for us to finally dispose of this appeal  because
there was an issue in the trial court as to whether t he
appel l ants were the legitimate sons of defendant no.” 1. The

case of the defendants 3 to 5 was that there was no. |ega
marriage between the 1st defendant and the nmother of the
plaintiffs. But the assertion of the plaintiffs, was

that their nother nmarried the 1lst defendant after ~getting
herself converted into Hinduism and such narriage was
legally valid and the plaintiffs are the legitimte children
of the 1st defendant. The trial court decided the issue in
favour of the plaintiffs but the H gh Court has not  gone
into the question nor recorded a finding as to, whether the
plaintiffs are the legitimte sons of defendant no. 1.

For these reasons we hold that this appeal nust be
all owed, the judgnent of the Kerala H gh Court dated March
27, 1963 in A.S. No. 848 of 1960 should be set aside and the
appeal should be remanded to the Hi gh Court for determ ning
t he i ssue whet her
480
the plaintiffs were the legitimte sons of defendant no. 1
and thereafter dispose of the appeal in accordance with | aw.
The parties wll bear their own costs wupto this st age.




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 9 of 9

appoi nt nent
Court.

y. p.
481

The application nade

by

of a Receiver wll

Appeal

al | oned.

t he plaintiffs
be dealt with by

for
t he

t he
Hi gh




