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Speci al Leave granted.

This appeal directed against the judgment @of the
Cal cutta Hi gh Court dated May 3,1995, is in the third round
of the |litigation between the Peerless GCeneral Finance &
| nvest nent  Conpany Ltd. (hereinafter referred’ to as
‘Peerless’) and the Reserve Bank of India (hereinafter
referred to as ‘the Bank’).

Peerl ess was incorporated in 1932 as a linited conpany
under the provisions of the Indian Conpanies Act, 1913 with
the nanme Peerless General |nsurance and Investnent Conpany
Ltd. It was carrying on life insurance business. After the
enactment of the Life Insurance Corporation Act, 1956
Peerless could not carry on life insurance business and it
changed its nanme to ‘Peerless Ceneral Finance and | nvestnent
Co. Ltd.” and is now carrying on finance and investnent
business. It offers small savings schenes to the public at
| arge wherein the subscribers are required to pay a fixed
amount as subscription on yearly, half-yearly or quarterly
basis for a fixed nunber of years and on the expiry of the
said period, the subscriber 1is paid a sum of noney called
Endownent sum which is the face value of the certificate,
and certain additional anobunts by way of bonus. The said
schenes offered by Peerless are sone what sinilar to
Recurring Deposit schenes run by commerci al banks.

The business transacted by the banking conpanies is
regul ated by the Banking Regulation Act, 1949. Since non-
banki ng conpanies started receiving deposits from genera
public on a large scale, it became necessary to make
suitable provisions for regulating the sane. The Reserve
Bank of India Act, 1934 (hereinafter referred to as ‘the
Act’) was anended by Act No. 55 of 1963 and Chapter I11-B
[Section 45 (H) to 45 (Q] which contains provisions
relating to non-banking institutions receiving deposits and
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financial institutions was inserted in the Act. In Section

45-1 various expressions, viz., ‘Conpany’, ‘Corporation’

‘Deposit’, ‘financial institution’, ‘firm and ‘non-banking

institution' have been defined. Section 45-J enpowers the
Bank to regulate or prohibit the issue of prospectus or
advertisenment by a non-banki ng institution soliciting
deposits of noney fromthe public. 45-K enables the Bank to
collect information from non-banking institutions as to
deposits and to give directions to such institutions.
Section 45-L enpowers the Bank to call for information from

financial institutions and to give directions to such
institutions. Section 45-Q provides that the provisions of
Chapter -11l1 B shall have effect not-wthstandi ng anything

i nconsistent therewith contained in any other |aw for the
time being in force or any instrument having effect by
virtue of any such [aw. After the insertion of Chapter I11-B
inthe Act, the Bank issued three sets of directions to
regul ate acceptance of deposits by non-banking conpanies,
categorizing them  into fi nanci al , non-fi nanci al and
m scel | aneous conpani es. Non-Banking Financial Conpanies
(Reserve Bank) - Directions, 1966 related to conpani es [other
than an insurance conpany, -or stock exchange or stock
br ooki ng company] engaged i n hire-purchase finance, housing
finance, investnents, |oan equi pnent |easing, mutual benefit
busi ness etc. Non-Banki ng Non-Fi nanci al ' Conpani es (Reserve
Bank) Directions, 1966 related to a conpany which was not a
banki ng conpany nor a financial conpany referred to above.
M scel | aneous Non-Banki ng Conpani es (Reserve Banki ng)
Directions, 1973 related to a company engaged in the
busi ness of collecting noneys in-one | unpsumor otherw se by
sale of units, certificates or other instrunents and
utilising the noneys so collected for giving to a specified
nunber of subscribers by 1lot or draw, prizes or gifts etc.
and refunding the noney with or wthout interest to those
who have not won any prize etc., or conducting any ot her
formof chit or kuri or any other simlar business. It was
found that a vast mmjority of . the non-banking conpanies
accepting deposits were non-financial companies and in/ order
to nore effectively regulate the deposi t accepting
activities of these conpanies, the Conpanies (Anendnent)
Act, 1974 was enacted and Sections 58-A and 58-B were
inserted in the Companies Act, 1956. Section 58-A nakes
provisions for regulating the acceptance of deposits by such
non- banki ng non-financi al conpani es and vests the said power
inthe Central Governnment. In Delhi Coth and General Mlls
etc. v. Union of India etc. 1983 (3) SCR 438 this Court has
upheld the wvalidity of Section 58-A and has rejected the
contention that it was violative of the rights guaranteed
under Articles 14 and 19(1)(g) of the Constitution.

After the issuance of the M scellaneous Non-Banking
Conpani es (Reserve Bank) Directions, 1973, Peerless sought
exenption from conplying with the said directions and such
exenption was granted to it by the Bank fromthe provisions
of Paragraph 4 of the said directions in so far as those
provisions restricted the acceptance of subscriptions under
the schenes upto 25% of the paid-up capital and free reserve
fund. While granting this exenption certain conditions were,
however, i nposed. In 1974, a study group headed by
Dr.J.S. Raj was appointed by the Bank to exam ne the existing
statutory provisions with a viewto assessing their adequacy
in regulating the conduct of business by non-banking
conpanies in the context of the nonetary and credit policy
laid down by the Bank from time to tine and to suggest
neasures for further tightening up the provisions as to
ensure that the activities of such companies, in so far as
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they pertained to the acceptance of deposits, investnents,
| endi ng operations etc. subserved the national interest and
served nore effectively as adjuncts to the regulation of the
nonetary and credit policies of the country besides
affording the degree of protection to the depositors’
noneys. Having regard to the recommendations of the Raj
Commttee, the Bank, in 1977 issued the M scell aneous Non-
Banki ng Conpani es (Reserve Bank) Directions, 1977 and the
Non- Banki ng Fi nancial Compani es (Reserve Bank) Directions,
1977. In the M scell aneous Non-Banking Conmpani es (Reserve
Bank) Directions, 1977, there was a departure from the
earlier directions of 1973 in the sense that for the first
time a ceiling was fixed in respect of the period for which
deposits could be accepted and that the said period could
not be nore than thirty six nmonths. Peerless applied to the
Bank for being granted exenption fromthe provisions of the
said Directions of 1977. Wile the said matter was pending,
the Prize Chits and Money Circulation Schemes (Banning) Act,
1978 was ‘enacted by Parlianent and it came into force with
effect from Decenber 12, 1978. The Bank took the view that
the schenes conducted by Peerless were covered by the
provisions of the said Act and as Peerless was prohibited
fromdoing fresh business it was required to wnd up its
exi sting business wunder the Act. The Bank was of the view
that there was no/ question of granting any exenption to
Peerl ess from the provisions of the Directions of 1977. The
Bank, however, considered the claim of Peerless for
exenption on nerits and found that it was necessary to
cancel the exenption already granted. Thereupon Peerless
filed a wit petition in the Calcutta High Court for a
declaration that the Prize Chits and Mney  Circulation
Schenes (Banning) Act, 1978 did not apply to the business
carried on by it. The said wit petition of Peerless was
allowed by a Division Bench of the Calcutta H gh Court and
it was declared that the business carried on by Peerless did
not fall wthin the mschief of the the Prize Chits and
Money Circul ati on Schenes (Banning) Act, 1978. The said view
of the Division Bench of the Hi gh Court was affirned by this
Court in Reserve Bank of India v. Peerless CGeneral Finance &
I nvestment Co. Ltd., 1987 (2) SCR 1, (hereinafter referred
to as ‘Peerless |I'). The Court, after exam ning the various
schenmes offered by Peerless, held that the said schemes were
not covered by he expression ‘prize chits’ as defined in
Section 2(e) of the said Act. Wil e uphol ding the decision
of the Calcutta H gh Court in that regard, it was, however,
observed

"The appeals filed by the Reserve Bank

of India, the Union of India and the

State of West Bengal are accordingly

dismissed. It is open to them to take

such steps as are open to themin lawto

regul ate schenes such as those run by

t he Peer| ess Conpany to pr event

exploitation of ignorant subscribers.

Care nmust also be taken to protect the

t housands of enpl oyees."
In this context, Chinnappa Reddy J. (who delivered the main
judgrment) has referred to the mushroom growth of financia
and i nvestment conpani es offering staggeringly high rates of
interest to depositors |eading the court to suspect whether
these conpanies are not speculative ventures floated to
attract unwary and credulous investors and capture their
savi ngs and has said

"I't does not require much imagination to

realise the adventurous and precarious
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character of these businesses. Urgent
action appears to be called for to
protect the public. Wile on the one
hand t hese schenmes encourage two vices
affecting public econony, the desire to
make qui ck and easy noney and the habit
of excessive and wast ef ul consurmer
spendi ng, on t he ot her hand t he
i nvestors who generally belong to the
gullible and |ess affluent classes have
no security whatsoever. Action appears

i mperative."
.[p.46] . . .
Khalid, J, in his concurring judgrment, has expressed the

sane sentinents when he said
"I share ny brother’s concern about the
mushroom growh of financial conpanies
all over the country. Such conpanies
have proliferated. The victinse of the
schenes, that are attractively put
forward -in public nedia, are nostly
mddle class and lower middle class
peopl e. Instances are |egion where such
needy peopl e have been reduced pennil ess
because of the fraud played by 'such
financial vultures. It is necessary for
the authorities to evolve fool-proof
schenmes to see that fraud is not-all owed
to be played upon persons-who are not
conversant with ~the practice of such

fi nanci al ent erprises who pose
thensel ves as benefactors of people."
[p. 12]

Keeping in view the observations of this Court in Peerless
I, the Bank issued Residuary Non-Banki ng Conpani es (Reserve
Bank) Directions, 1987 (hereinafter referred to as the ‘1987
Directions’) vide notification dated May 15, 1987. The said
directions are stated to have been.issued in exercise of the
powers conferred by Sections 45-J and 45-K of the Act.
Paragraph 2 of the 1987 Directions prescribes that the
Directions are applicable to every residuary non-banking
institution, being a company, which receives any deposit
under any schene or arrangenent by whatever nane called, in
one lumpsum or in instalnments by way of contributions of
subscriptions or by sale of the wunits or- certificates or
other instruments, or in any other manner and which

according to the definitions contained in Non-Banking
Fi nanci al Conpanies (Reserve Bank) Directions, 1977 or, as
the case may be, the M scellaneous Non-Banking Conpanies
(Reserve Bank) Directions, 1977, is not an equi pnent | easi ng
conpany, a hire purchase finance conmpany, a housing finance
conmpany, an insurance conpany, an investnent conpany, a |oan
conpany, a mut ual benefit financial conpany and a
m scel | aneous non-banking conpany. Paragraph 4 initially
provided that on and from 15th May, 1987, no residuary non-
banki ng conpany shall receive any deposit repayable on
demand or on notice or after a period of |ess than 12 nonths
or nore than 120 nonths from the date of receipt of such
deposit, or renew any deposit received by it whether before
or after that date, unless such deposit, on renewal, is
repayabl e not earlier than 12 nonths and not later than 120
nonths fromthe date of such renewal. Paragraph 5 prescribes
that the mnimumrate of return, shall not be less than the
amount calculated at the rate of 10% per annum (to be
conpounded annually) on the amount deposited. By way of
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security for depositors, Paragraph 6 made provi si on
regardi ng i nvestment of the anmpunts which are received by a
resi duary non-banki ng conpany in the following terns :
"6. On and from 15th May, 1987,
(1) every residuary non-banki ng conpany
shal | deposit and keep deposited the
fixed deposits w th public sector banks
or i nvest and keep i nvest ed in
unencunbered approved securities (such
securities being valued at their market
value for the time being), or in other
i nvestments, which in the opinion of the
conpany are safe, a sumwhich shall not,
at the cl ose of busi ness on 31st
Decenber 1987 and thereafter at the end
of each half year that is 30th June and
31st Decenber ‘be | ess than the aggregate
amounts of the liabilities to the
deposi tors whether or not” such anpunts
have becone payabl e;
Provided that of the sum  so
deposited or invested
(a) not less than 10 per cent shall be
in fixed deposits with any of the public
sect or banks;
(b) not less than 70 per cent shall be
i n approved securities;
(c) not nore than 20 per cent or ten
times the net . owned funds of the
conpany, whi chever anountis |ess, shal
be in other investnents,
Provi ded that such i nvestments
shall be wth the approval of the Board
of Directors of the Conpany.
X X X X X X
In Paragraph 7 provision is made for abolition of forfeiture
and it is directed that on and from 15th My, /1987 no
resi duary non-banking conpany ‘shall forfeit any anount
deposited by a depositor, or any interest, premium bonus or
ot her advantage accrued thereon. Paragraph 8 prescribes the

particulars to be specified in an application form
soliciting deposits. Par agraph 9 requires that every
resi duary non-banking conpany shall furnish to every

depositor a receipt for every amount whi ch has been or which
may be received by the conpany by way of deposit before or
after the comencenent of the 1987 Directions. Paragraph 10
makes provision for keeping register/registers of deposits
and the particulars to be entered therein. Paragraph 11
prescribes informati on which nmust be included in the report
of the Board of Directors that is laid before the conpany in
general neeting. Paragraph 12 provi des as under

"Every residuary non- banki ng conpany

shall disclose as liabilities in its

books of accounts and bal ance sheets,

the total anmount of deposits received

together with interest, bonus, premum

or other advantage, accrued or payable

to the depositors.”
Par agraph 13 prescribes that copies of the audited bal ance
sheet and the profit and | oss account together with a copy
of the report of Board of Directors should be furnished to
the Bank within 15 days of the neeting of the conmpany under
Section 217(1) of the Conpanies Act, 1956. Paragraph 14
requires a residuary non-banking company to submit to the
Bank returns furnishing information on matters specified in
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the Schedule to the Directions. Paragraph 16 nakes provision
regardi ng advertisenents and statenents in lieu of
advertisement which are issued by a residuary non-banking
conpany. Paragraph 19 enpowers the Bank, if it con siders it
necessary for avoiding any hardship or any other just and
sufficient reason, to grant extensions of time to conply
with or exenpt any conpany or class of conpanies, from al
or any of the provisions of the Directions either generally
or for any specified period subject to such conditions as
the Bank may inmpose. Paragraph 20 |ays down that nothing
contained in Paragraph 19 of the Non-Banking Financia
Conpani es (Reserve Bank) Directions, 1977 shall apply to the
resi duary non-banki ng conpani es.

After the issuance of the 1987 Directions, Tinex
CGeneral Finance & Investnent Co. Ltd. filed a wit petition
challenging the wvalidity of the said directions before the
Calcutta High Court. The said wit petition was di sposed of
by a Division Bench of the Calcutta H gh Court whereby
certain directions were given to the Bank to nodify the 1987
Di rections —and make them reasonable and workable to
saf eqguard- the interest ~of depositors and protect the
enpl oyees. After the said decision, Peerless got itself
i npl eaded as a party-respondent in the said wit petition
and obtained further directions fromthe H gh Court. The
said orders of the Hgh Court were challenged by the Bank
before this Court. Peerless also filed a wit petition under
Article 32 of the Constitution challenging the validity of
the 1987 Directions. The appeal s of the Bank as well as the
wit petition filed by Peerless were disposed of by this
Court by its judgnent  in Peerless General Finance and
Investment Co. Ltd. & Anr. v. Reserve Bank of India, 1992
(1) SCR 406, (hereinafter referred to as ‘Peerless Il1’).

In Peerless Il the main controversy central. round
Paragraphs 6 and 12 of the 1987 Directions. |t was urged
that the 1987 Directions were ultra vires the  power
conferred on the Bank by Sections 45-J and 45-K of the Act
i nasmuch as none of these sections authorises the Bank to
frane any directions prescribing the nmanner of investnent of
deposits received or the nethod of accountancy 'to be
followed or the manner in which its balance sheets and
busi ness of accounts are to be drawn up. The said contention
was negatived by this Court. Kasliwal J. has held that the
Bank was conpetent and authorised to issue the 1987
Directions in exercise of powers conferred under Section 45-
K(3) of the Act which confers a wi de power on-the Bank to
give any direction in respect of any matter relating to or
connected with the receipt of deposits and that under the
said provision the Bank is entitled to give directions with
regard to the manner in which the deposits are to be
invested and also the manner in which such deposits are to
be disclosed in the balance sheets or books of accounts of
the company. Ramaswany J., in his concurring judgnent, while
agreeing with the view of Kasliwal J. that the directions
coul d be uphel d under Section 45-K(3), has further held that
the directions could also be upheld under Section 45-L of
the Act.

As regards the challenge to the wvalidity of the
provi sions contained in Paragraphs 6 and 12 of the 1987
Directions on the ground of being violative of the right
guaranteed under Article 19(1)(g) of the Constitution, it
may be stated that Peerless was following the actuaria
net hod which is adopted by insurance conpanies and was
treating a certain percentage of the ampunt collected by way
of each instalnent under the certificates of deposits as
part of the income and it was retained and taken to the
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profit and |oss account and it was utilised for paynent of
conmission to the agents and for incurring other expenses.
Si nce such a course was inperm ssible under Paragraphs 6 and
12 of the 1987 Directions, the validity of the said
directions was challenged on the ground that the sanme were
violative of the right guaranteed under Article 19(1)(g) of
the Constitution. On behalf of Peerless it was subnmitted
that it is inherent in the business carried on by Peerless
and other residuary non-banking companies that the working
capital is generated out of the subscriptions received from
the certificate holders and such business conprises in
col l ecting subscriptions fromdepositors either in |unmpsum
or in instalments and such deposits are paid back with the
guar ant eed accretions, bonus, interest, etc. in terns of the
contract at the end of ‘the stipulated termand through this
busi ness such conpani es have rendered great and comendabl e
service to the nation in nobilising small savings and giving
a boost to the novenent of capital formation in the country.
It was' subnmitted that though interest of depositors is an
i mportant. consi deration but the said interest is not
i mpaired —in any manner what soever by the nethod of
accountancy that was being followed by Peerless and by al
simlar companies nanmely, appropriation of a part of the
subscription to the profit and | oss account and mneeting the
wor ki ng capital requirements out of the sane. Argunents were
al so advanced on /behalf of Al India Field Oficers
Associ ation which clainmed to represent 14 |lac field officers
engaged by Peerless on the basis of individual contracts of
engagenents. It was submtted that they earn their
livelihood solely by collecting  business for Peerless and
for collecting such business  Peerless pays them comi ssion
at a contractual agreed percentage on the value of business
collected and that the said field officers have to neet al
expenses for procuring such business such as travelling
expenses, boardi ng, | odging, ~office and admnistrative
expenses etc. out of such commssion and they have to
undertake |l ong tours and have to travel into renote villages
to reach the small depositors. It was submtted that if the
1987 Directions were upheld, the undertaking of Peerless
will face inevitable closure and alnmost 14 lac field
officers will lose their only source of livelihood and will
be virtually thrown on the streets and thus any restriction
whi ch woul d be prohibitive or which would result in closure
of the wundertaking of Peerless would be against public
interest. The said contentions were rejected by the Court.
It was held

Kasliwal J.

"In our viewthe Reserve Bank is right

in taking the stand that if these

conpanies want to do their business,

they should invest their own working

capital and find such resour ces

el sewhere with which the Reserve Bank

has no concern".

[p. 445]

"W cannot ignore the possibility of

persons having no stake of their own

starting such busi ness and after

collecting huge deposits from the

i nvestors belonging to the poor and

weaker sections of the society residing

in rural areas, and to stop such

busi ness after a few years and thus

devouring the hard earned noney of the

smal |l investors. It cannot be | ost sight
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that in such kind of business, the
agents always take interest in finding
new depositors because they get a high
rate of comm ssion out of the first
instal ment, but they do not have sane
enthusiasm in respect of deposit of
subsequent i nstal nents. In t hese
circunstances, if the Reserve Bank has
i ssued the directions of 1987 to
safeguard the larger interest of the
public and small depositors it cannot be
said that the di rections are SO
unr easonabl e as to be decl ared
constitutionally invalid".
[pp. 447-448]
Ramaswany J.
"No-one can have fundanental right to do
any unregul ated busi ness with the
subscri bers/depositors’ noney. Even the
banks or the financial® conpanies are
regulated by ceiling on public deposits
fixing nexus between deposits and net-
worth of the conpany at the ratio of
3:1, i.e. 25%of the capital net-worth.
No one would legitinmately be expected to
get i mediate profits or di vi dend
wi t hout capital investment. The concept
of profit or . interest per - supposes
capital investnent."
[p. 461]
The Court rejected the contention that in case the inpugned
directions are not struck down, Peerless wll have to close
down its business and several thousands of enployees and
their famlies and several |akhs of field agents would be
thrown on the streets and left- with no enploynent. It was
observed by Kasliwal J.
"W are not inpressed with the argunent
of M. Sommath Chatterjee, Learned Seni or
Advocate for the Peerless that after
some years the Peerless wll < have to
close down its business if directions
contained in paragraphs 6 and 12 are to
be followed. The working capital is not
needed every vyear as it can be rotated
after having invested once. |If the
entire anmount of the subscribers is
deposited or invested in the proportion
of 10% in public sector banks, 70%in
approved securities and 20% in other
i nvestments, such amounts wll also
start earning interest which can be
added and adjusted while depositing or
i nvesting the subsequent years of
deposits of the subscribers.™
[ p. 448]
"Paragraph 5 of the directions relates
to the mninumrate of return fixed at
10% per annum for a deposit wth a
maturity of 10 years. It is a matter of
common knowl edge that 1in the present
times even the public sect or
corporations and banks and ot her
financial and non-financial conpanies
pay interest at much nore higher rates
ranging from 14 to 18% Thus according
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to the above schene the respondent
conpanies and the others doing such
busi ness can easily earn a profit of 4
to 5% on their investnents."
[p. 444]

Simlarly, Ramaswamny J. has said
"The mechani sm evol ved in the directions
is fool proof, as directed by this Court
in first Peerless case, to secure the

interest of the depositors, as well is
capabl e t noni t or t he busi ness
management of every RN.B.C. It also,
thereby, protects i nterest of the

enpl oyees/field staff/comm ssion agents

etc. as on pernanent basis overcom ng

initial convul sion. It was intended, in

the best possible manner, to subserve

the interest of -all w thout putting any

prohi'bition in" the ability of a conpany

to ‘raise the deposit, even in the

absence of any adequate paid up capita

or reserve fund or~ such pre-comitnent

of the owner, to- secure such deposits.”

[p. 462]
After the said decision in Peerless Il upholding Paragraphs
6 and 12 of the 1987 Directions, Peerless has resorted to
the course of splitting up the anpbunts received in respect
of the first two ‘instalnments in the scheme. By way of
illustration we would refer totheir schene in Table 23.
Under this Schenme endowrent ampbunt was Rs. 1400/- payable on
maturity after 10 years and the vyearly instalment was Rs.
100/-. Qut of the sumof Rs. 100/- received by way of first
and second instalnents, Rs.70/- was treated as deposit in
each of the two years. The bal ance amount of Rs. 30/- out of
the first instalment was credited as processing charges and
the bal ance ampunt of Rs. 30/- out of the second instal nent
was credited as nmaintenance charges. On maturity the
subscriber was entitled to be paid Rs. 1400/- as endowrent
sum and an additional anmount of Rs.353/- as bonus. The case
of Peerless is that the two anpbunts of Rs. 30/- each which
were retained by way of processing charges and mai nt enance
charges were not part of deposit and it was not necessary
for Peerless to conply wth the directions contained in
Par agraphs 6 and 12 of the 1987 Directions in respect of the
said sums. |In order to cover up this npde of avoiding
conpliance with the requirements of Paragraphs 6 and 12 of
the 1987 Directions, the Bank, by notification dated Apri
19, 1993, amended the 1987 Directions and inserted Paragraph
4A which contains the foll owi ng provision :

"4A. No residuary non-banking conpany

shal | take from any depositor/subscriber

to any schenmes run by the conpany, with

or wthout his consent, any amounts

t owar ds processi ng or mai nt enance

charges or any such charges, by whatever

nane called, for neeting its revenue

expendi t ure.

Provided that a company may charge to a

new depositor a one tinme initial sum not

exceedi ng Rs. 10 towards cost or

expenses for i ssui ng

brochures/application form servi ci ng

the depositor’s account, etc."
By notification dated April 10, 1993, Paragraph 4 was al so
amended and on and fromApril 12, 1993 the naxi mum peri od
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for deposits was reduced from 120 nonths to 84 nonths.

Feeling aggrieved by the said anmendnents introduced in
the 1987 Directions, Peerless filed a wit petition, being
C. O No.21038(W of 1993, in the Calcutta High Court to
assail the wvalidity of the said anmendments. The said wit
petition has been partly allowed by the | earned Single Judge
of the H gh Court by the inmpugned judgnent dated May 3,
1995. The H gh Court has wupheld the wvalidity of the
notification dated April 10, 1993 whereby the maxi mum peri od
of deposits was reduced from 120 nonths to 84 nonths and it
has been held that the Bank was conpetent to nake the said
amendment in view of the powers conferred on it wunder
Section 45-K(3) of the ‘Act. The H gh Court has, however,
held that the notification dated April 19, 1993 whereby
Par agraph 4A was introduced in the 1987 Directions was ultra
vires the powers conferred-on the Bank and that the Bank was
not conpetent to issue such a notification under Section 45-
J, 45-K or 45-L of the Act. Hence this appeal

The first™ question which requires consideration is
whet her i'n exercise of the powers conferred on it by the Act
the Bank is conpetent to issue the notification dated Apri
19, 1993 inserting Paragraph 4A in the 1987 Directions. Shri
Harish N. Salve, the  |earned senior Counsel appearing for
the Bank, has submitted that the direction contained in
Par agraph 4A could be  given by the Bank in exercise of the
power conferred on it under sub-section (3) of Section 45-K
and, in the alternative, Shri Salve has urged that, insofar
as Peerless is ‘concerned, since it is. a financial
institution as defined in clause (c) of Section 45-1 of the
Act, the directions contai ned i n-Paragraph 4A could be given
in exercise of the power conferred on the Bank under Section
45-L of the Act. W will first exam ne the provisions of
Section 45-K(3) of the Act which reads as under

"45-K(3). The Bank may, if it considers

necessary in the public _interest so to

do, give directions to non- banki ng

institutions either generally or to any

non- banki ng institution or group of non-

banking institutions in particular, in

respect of any matters relating to or

connected with the receipt of deposits,

including the rates of interest payable

on such deposits, and the periods for

whi ch deposits may be received."
According to the High Court, Section 45-K(3)  cannot be
i nvoked for two reasons, nanely, (i) Paragraph 4A nakes
provi sion regarding recovery of processing charges or
mai nt enance charges which cannot be regarded as/ a ‘deposit’

as defined in clause (bb) of Section 45-1; and (ii)/  the
words "in respect of any matters relating to or connected
with" in Section 45-K(3) have to be construed in a

restricted sense in view of the words "including the rates
of interest payable on such deposits, and the periods for
whi ch deposits may be received”.

Shri Sal ve has submtted that the object underlying the
enactment of Section 45-K (which is part of Chapter 11l B)
isto regulate the conditions on which deposits nmay be
accepted by non-banking conmpanies or institutions and to
prevent mal practices and with that end in view very wide
powers have been conferred on the Bank to give directions
under Section 45-K(3) of the Act. The subm ssion of Shr
Salve is that in Peerless Il this Court has upheld the
directions contained in Paragraphs 6 an 12 of the 1987
Directions and that the directions that are contained in
Par agraph 4A are designed to prevent the evasion of the
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directions contained in Paragraphs 6 and 12 and to nake them
effective and that the power to issue directions contained
in Pragraphs 6 and 12 woul d necessarily enconpass the power
to issue directions to ensure that they are not avoided by
contrivances or devices which essentially involve a change
in nonenclature. Shri Salve has further submtted that the
expression ‘deposit’ as defined in clause (bb) of Section
45-1 has been defined in very wide terms to include receipt
of noney by way of deposit or loan or in any other form and
since the said definition is contained in an enabling
statute, it would be inapposite to construe the words used
inthe said definition in a restrictive sense particularly,
when there are provisions expressly excluding a nunber of
items which would otherwise fall within the definition which
clearly indicates that the legislature intended to use the
expression in its widest -sense as including receipts which
may be revenue in nature: Shri Salve has al so contended that
the words "in respect” of any matters or connected with the
recei pt of deposits” in Section 45-K(3) are of very wide
anplitude and they cannot be restricted by the words which
foll ow t hese words.

Shri Sommath Chatterjee, the |earned Senior Counse
appearing for Peerless, has, on the other hand, supported
the judgnent of the H gh Court and has urged that deposit
nmeans a  sum of noney received with a corresponding
obligation to repay the same and that processi ng/ nmai ntenance
charges recovered by Peerless, being non-refundable in
nature, cannot be deposits. Shri Chatterjee has argued that
the words "any other  form in -the definition of *‘deposit’

contained in Clause (bb) of ~Section 45-1 have to be
construed ejusdem generis with the words "deposits or |oan"
whi ch precede these words. In the alternative, Shri

Chatterjee has invoked the rule of “Noscitur-a-Sociis and
that since the words "any other forni occur in the conpany
of the words "deposit or loan" they mean other forns of
payment which are refundable. As regards the words "rel ating
to or connected with the receipt of deposits" in Section 45-
K(3) of the Act, the subnission of Shri Chatterjee is that
the words "including rates of interest payable on such
deposits and the period for which deposits have been
recei ved" which follow these words indicate that the
precedi ng words have been wused in a restricted sense or
otherwi se there was no need to use the words which follow
t hem

Wil e constructing the anbit of the power conferred on
the Bank under Section 45-K(3), we cannot | ose sight of the
object underlying the said provision. Section 45-K is part

of Chapter 111-B which was inserted in the Act by Act No. 55
of 1963. In the Statenment of (hjects and Reasons appended to
the Bill it was expressly nmentioned that "it is desirable

that the Reserve Bank should be enabled to regulate the
conditions on which deposits may be accepted by these non-

banki ng conpanies or institutions". |In the Statenent of
nj ects and Reasons, hope was expressed "that the Reserve
Bank will be able to prevent nalpractices, if any, to stop

unheal thy conpetition for deposits, and to prescribe and
enforce reasonable conditions including realistic rates of
interest, disclosure of any information or particulars in
which the depositors may be interested, provision for
returning of noney to themin certain contingencies and
other relevant matters". It would thus appear that Section
45-K(3) is an enabling provision enacted to enpower the Bank
to regulate the conditions on which deposits nay be accepted
by non-banki ng conpanies or institutions and to prevent
mal practices in the matter of acceptance of such deposits.
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Such an enabling provision nust be so construed as to
subserve the purpose for which it has been enacted. It is a
wel | accepted canon of statutory construction that "it is
the duty of the court to further Parlianent’s aim of
providing a renedy for the mischief against which the
enactment is directed and the court should prefer a
construction which advances this object rather than one
which attenpts to find sone way of circunventing it. [ See :
Francis Bennion on Statutory Interpretation, 2nd Edn., p.
711]

This words "in respect of any matters relating to or
connected with the receipt of deposits” in Section 45-K(3)
are of wde anplitude. 'Shri Chatterjee sought to cut down
their anplitude by reference to the judgnent of this Court
in Madhav Rao v. Union of India, 1971 (3) SCR 9, wherein the
expression "provisions of this Constitution relating to" in
Article 363 of the Constituti.on has been construed to nean
"provi sions having a dom nant and i mmedi ate connection wth"
and "it does not _mean nerely having a reference to". [p
96]. We ‘are unable to agree. The decision in Madhav Rao v.
Uni on of India (supra) was given in the context of the
provisions of Article 363 which excludes the jurisdiction of
the Court and it was observed that the principle that a
provi sion which purports to exclude the jurisdiction of the
courts in certain/'matters and so deprives the aggrieved
party of the normal renmedy will be strictly construed, "is a
principle not be whittled down" [p. 95]. In that case, the
Court has enphasi sed

"The meaning of ‘@ word or expression

used in the Constitution often is

coloured by the context in which it

occurs: the sinpler and nore comon the

word or expression, the nore neanings

and shades of meanings it has. It is the

duty of the Court to deternine-in what

particul ar meaning and particul ar shade

of neaning the word or expression was

used by the Constitution nakers, and in

di scharging the duty the Court will take

into account the context in which it

occurs, the object to serve which.it was

used, its col l ocation, the general

congruity with the concept or object it

was intended to articulate and a host of

ot her considerations."

[ pp. 95-96]
Moreover, in Peerless Il, this Court has construed the
expression "in respect of any matters relating to or

connected with the receipt of deposits" in Section 45-K(3)

of the Act and has held
"It (Reserve Bank) can al so gi ve
directions to non-banking institutions
in respect of any matters relating to or
connected with the receipt of deposits,
including rates of interest payable on
such deposits; and the periods for which
deposits may be received. This latter
power flows fromsub-s. (3) of Sec.45K
of the Act. The Bank under this
provi sion can give directions in respect
of any matters relating to or connected
with the receipt of deposits (enphasis
added). In our view a very wi de power is
given to the Reserve Bank of Indiato
i ssue directions in respect of any
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matters relating to or connected wth

the receipt of deposits. It cannot be

considered as a power restricted or

limted to receipt of deposits as sought

to be argued on behal f of the companies

that under this power the Reserve Bank

would only be conpetent to stipulate

that deposits cannot be received beyond

a certain linmt or that the receipt of

deposits may be linked with the capita

of the conpany. Such interpretation

woul d be violating the |anguage of

Sec. 45K (3) which furni shes a wi de power

to the Reserve Bank to give any

directions in respect of any natters

relating to or connected with the

recei pt of deposits. The - Reserve Bank

under, this provision is entitled to give

directions with regard to the manner in

which the deposits are to be invested

and ~also~ the manner in which such

deposits are to be disclosed in the

bal ance- sheet or -~ books of accounts of

the company. The word ‘any’ qualifying

matters relating to or connected wth

the receipt of deposits in the -above

provision is of great significance and

in our view the inmpugned directions of

1987 are fully covered under Sec. 45 K(3)

of the Act, which gives power to the

Reserve Bank to issue such directions."

[ pp. 430-31]

It is thus evident that the words "in respect of any
matters relating to or connected wth the receipt of
deposits" in Section 45-K(3) confer a w de power on the Bank
to issue directions and the said power is not restricted or
limted to receipt of deposits only. The anplitude of this
power cannot be curtailed by the words "including the rates
of interest payable on such deposits and the ~periods for
whi ch deposits may be received" in Section 45-K(3). It is no
doubt true that the word "including" is generally used in
extensive sense to bring wthin the anbit of the provision
matters referred to in the inclusive clause which normally
woul d not have been covered by the provision. But that is
not always so. Many tines the Legislature uses an inclusive
phrase to specifically include a matter by way of -abundant
caution. Having regard to the object and purpose underlying
the enactmment of Section 45-K, we are unable to construe the
words "including the rate of interest payable on / such
deposits and the periods for which deposits nay be recei ved"
as restricting the anbit of the words "in respect of any
matters relating to or connected wth the receipt of
deposits”, which, in our opinion, nust be given ‘their
natural nmeaning as construed by this Court in Peerless II.
This means that the Bank has been given the power to issue
directions in respect of any matter relating to or connected
with the recei pt of deposits.

The processi ng/ mai ntenance charges or other simlar
charge received by a non-banking conpany from the sub-
scriber to the schemes are received with the avowed purpose
of processing and mmintenance of the deposits by the
subscri ber under the schene. These anpbunts are received as
part of the instalnments paid by the subscriber. They are
undoubtedly related to and connected with the receipt of
deposits and it is not possible to say that the said charge
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are not matters related to or connected with the receipt of
deposits. Paragraph 4A which prohibits receipt by a non-
banki ng conpany from any depositor/subscriber to any schene
run by the conpany, with or without his consent, any anmount
by way of processing/ maintenance charges or any such charge,
by whatever nane called, for nmeeti ng its revenue
expendi t ure, is, t her ef ore, a provi si on cont ai ni ng
directions in respect of matters relating to or connected
with the receipt of deposits by a non-banki ng conpany.

In this context, it would also be relevant to nention
that in Peerless Il this Court has upheld the directions
contai ned in Paragraphs 6 and 12 of the 1987 Directions. The
directions which are contained in Paragraph 4A, introduced
by way of anmendment by notification dated April 19, 1993,
seek to plug the | oophol'es by which the directions contained
in Paragraphs 6 and 12 were sought to be evaded and
ci rcumvent ed. Paragraph 4A thus seeks to prevent evasion of
the directions contained in Paragraphs 6 and 12. |If the Bank
is conpetent to give the directions contained in Paragraphs
6 and 12 of the 1987 Directions, it stands to reason that
the Bank shoul'd be conmpetent to give directions which would
prevent evasion of those directions and secure their
ef fective inplenentation. Section 45-K is in the nature of
an enabling provision. I'n the matter of construction of
enabling statutes /the principle applicable is that if the
Legi sl ature enabl es /sonething to be done, it gives power at
the sane tinme, by necessary inplication, to do everything
which is indispensable for the purpose of carrying out the
purpose in view [See : Craies on Statutes, 7th Edn. p.
258]. It has been held that the power to make a lawwth
respect to any subject carries with it all the ancillary and
i ncidental powers to nake the |aw effective and workabl e and
to prevent evasion. [See : Sodhi Transport Conpany V. State
of U.P., 1986 (1) SCR 939 at pp. 947-48]

It nust, therefore, be concluded that Paragraph A4A
whi ch has been inserted by notification dated April 19, 1993
inthe 1987 Directions, falls within the power conferred on
the Bank to issue directions under Section 45 K(3) of the
Act and the High Court was in error in holding that the said
provision is ultra vires the power conferred-on the Bank by
the Act. In that viewof the matter, we do not consider it
necessary to go into the guestion whet her the
processi ng/ mai nt enance charges received by Peerless fromthe
subscri bers under the schenes can be regarded as ‘deposit’
as defined in clause (bb) of Section 45-1 of the Act. For
the sane reason it is not necessary to go into the question
whet her the said direction could be sustained under Section
45-L of the Act.

W& nay now exam ne whet her Paragraph 4A is violative of
the provisions of Articles 14 and 19(1)(g) ~of the
Constitution.

Shri  Chatterjee has urged that Paragraph 4A is
violative of the right to equality guaranteed under Article
14 for the reason that (i) it fixes a wuniform maxinmm
ceiling of Rs.10/- towards cost or expenses for issuing
br ochur e/ application form servi ci ng t he depositors’
account, etc., irrespective of the volume of business
transacted, quality of services rendered, the |evel of
technol ogy adopted in the matter of rendering services etc.
and thereby wunequals are treated equally; and (ii) though
stringent restrictions have been inposed on recovery of
service charges by Peerless and other residuary non-banking
conpani es, no simlar control has been exercised by the Bank
in respect of levy of service charges by others simlarly
situate, nanely, comrercial banks. As regards the first
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ground of chal | enge based on the principle t hat
di scrimnation may result by unequal s being treated equally,
it my be stated that equal treatnent of unequal objects,
transactions or persons is not liable to be struck down as
discrimnatory unless there is sinmultaneously absence of a
rational relation to the object intended to be achieved by
the law. [See : Jalan Trading Co.(P) Ltd. v. MII| Mazdoor
Union 1967 (1) SCR 15 at p 36].

The uniform anpbunt of Rs.10/- that has been prescribed
in Paragraph 4A is for the expenses for brochure/application
formand for servicing the depositors’ account which would
be incurred by the residuary non-banking conpanies in
respect of their schenes.. The said charges would not vary
fromperson to person and would norrmally be the sanme in al
cases and therefore, the fixation of a uniformamunt of Rs.
10/- which can be charged by a conpany does not mean that
Paragraph 4A inserted in the 1987 Directions suffers from
the vice of discrimnation on the ground that unequals are
bei ng treated equally.

The ‘ot her ground of discrimnation based on non-banki ng
conpani es-being treated differently from comrercial banks in
the matter of service charges, is also wthout substance.
Shri Chatterjee has invited our attention to the documents
filed as Annexure - E (colly.) to the supplementary
affidavit of Shri Patit Pavan Roy filed on behalf of the
respondents which show that certain foreign banks demand
service charges for the services rendered by them to the
account holders. 'The said documents relate to current
account or savings bank accounts.” No docunment has been
brought to our notice which may show that conmercial bank
| evy service charges in_ respect of a recurring deposit
schene sinilar to that operated by Peerless. Therefore, it
cannot be said that there is discrinmnation between persons
simlarly situate in the matter ~of receipt of | service
charges for the deposits and Paragraph 4A cannot be held to
be violative of Article 14 of the Constitution on that
account .

Assailing the constitutional validity of the directions
contained in Paragraph 4A on the ground that the sane are
violative of the right guaranteed under Article 19(1)(g) of
the Constitution, Shri Chatterjee has submitted that the
processi ng charges and nai nt enance charges that are received
by Peerless fromthe depositors/subscribers in connection
with the schenes are for the purpose of neeting the expenses
that are incurred by Peerless for operating the said schenes
and to pay conmission to the agents who secure the deposits,
and that if Peerless 1is deprived of these funds, it would
not be possible for it to carry on its business.  Shri
Chatterjee has pointed that under the schene in Table 23,
that was being operated by Peerless after the decision in
Peerless Il, the endownnent sumwas Rs. 1400 and yearly
instal ment of Rs. 100 was payable for 10 years. A sumof Rs.
30 was being set apart towards processing charges out of the
amount of Rs. 100 received by way of first instal ment and
out of the ampbunt of Rs. 100 received by way of second
instalment, a sumof Rs. 30 was set apart for naintenance
charges. The subm ssion of Shri Chatterjee is that setting
apart of this anount towards processing charges and
mai nt enance charges did not, in any way, prejudicially
affect the depositor/subscriber because on maturity he was
being paid the total amount paid by him including the
processi ng charges and mmi ntenance charges with interest at
the rate of 10% on conmpound basis on the whol e anpbunt paid
and the fact that part of the amount raised in first and
second instalments was adjusted towards processing charges
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and mai ntenance charges did not cause any financial loss to
the depositor. According to Shri Chatterjee, the tota

amount of Rs. 60/- that was received by way of processing
charges and nai nt enance charges agai nst the endownent sum of
Rs. 1400 was slightly nore than 4% of the whol e anpbunt. Shri
Chatterjee has also stated that after the decision of the
Hi gh Court and the interimorder passed by this Court on My
8, 1995, Peerless has started a new schene under Table 26
wherei n endowent sumof Rs. 3500 is payable on maturity
after a period of 7 years and the yearly instalment is Rs.
500. Rs. 90 is received along with the first instal ment as
processi ng charges which is not refundable. On maturity the
deposi tor/subscriber not —only gets the aforesaid endowrent
sum of Rs. 3500 but he also gets a guaranteed bonus of Rs.
1717.94, maturity bonus of 'Rs. 200 and a special bonus of
Rs. 175.40, 1i.e., a total amunt of Rs. 5593.33. It is
submtted that, on maturity, +the depositor/subscriber is
paid the sumof~ Rs. 3500 in full as well as sumof Rs. 90
paid by himas processing charges and he is also paid
interest ‘at- the rate of 10% on conpound basis per annum on
the total  sumof Rs. 3500 plus Rs.. 90 paid by himand an
addi ti onal anpbunt of Rs. 200/- is paid as bonus which shows
that the depositor/subscriber is, in no way, a loser in
payi ng the processing charges under the new schene. The
submission is that the said sumof Rs. 90 which is paid as
processi ng charges is |less than 3% of the endowrent sum of
Rs. 3500, and that by charging processing fee of Rs. 90 on
the scheme, Peerless would be earning a net profit of Rs.
9.75 crores on the total business of Rs. 750 crores in a
year but if Peerless . is restricted to recovering Rs. 10, as
per the proviso to Paragraph 4A, it would be suffering a
loss of Rs. 87.2 «crores in a year and-that it would not be
possible for Peerless to carry on its business any nore and
it wll have cl ose down its business resulting in
unenpl oynent of a large nunber of its enployees as well as
nearly 14 lac field officers. In support of his submssion
Shri  Chatterjee has pl aced strong reliance on the
observations of Chinnappa Reddy J. in Peerless |I' wherein

while permitting the Bank to take such steps as are open to
it in lawto regulate the schenes such as-those run by
Peerl ess to prevent exploitation of ignorant subsecribers, it
was observed that "care nust be taken to protect thousands
of its enployees". Shri Chatterjee has also invited our
attention to Regulation 50 of the SEBI (Mitutal Funds)
Regul ations 1993, providing for linitation of expenses which
enabl es the Asset Managenent Conpany to charge the nutual
fund with its agents’ conmmission as part of the recurring
expenses and prescribes that "initial expenses in respect of
any one schenme shall not exceed 6% of the fund rai sed under
that scheme". The submi ssion of Shri Chatterjee is that the
amount that was being recovered by Peerless by way of
processi ng charges and nai nt enance charges under the earlier
schene in Table 23 and the processing charges that are being
rai sed under the current schene in Table 26 are nmuch less
than 6%

We are unable to accept these contentions urged by Shri
Chatterjee. Simlar submissions were advanced by Peerless
before this Court in Peerless Il wherein it was submitted on
behal f of Peerless that it was inherent in the business
carried on by Peerless or other simlar residuary non-
banki ng conpanies that the working capital is generated out
of the subscription received fromthe certificate holders
and that certain portion of subscription received by the
conpany was transferred to the profit and | oss account and
the sane was used to defray working capital requirements of
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the conpany, viz., paynent of agents’ conm ssion, nmanagenent
expenses, staff salaries and other overheads. It was al so
urged that if Peerless was refrained fromdoing so, all the
agents, officers and enployees of Peerless would |l ose their
jobs and their famly nmenbers would be thrown on the
streets. The said contention was, however, rejected by this
Court. It was observed that working capital could not be
nopped up out of depositors’ nmoney and that for the purpose
of entering this field of business a conmpany should make
arrangenents on its own resources for working capital and
for meeting the expenses and it cannot insist on utilising
the nmoney of the depositors/subscribers for this purpose. In
this context, the Court has mentioned that under Paragraph 5
of the 1987 Directions the mnimumrate of interest that is
fixed is 10% per annumand that it is conmon know edge t hat
in present times even the public sector corporations and
conpani es and other financial ~and non-financial conpanies
pay interest at nmuch - higher rates ranging from14%to 18%
and that ~conpani es doing such business can easily earn a
profit of. 4%to 5%on their investnents. In the context of
Peerl ess which is already in the field, the Court has
observed that there is no possibility of its closing down
t he busi ness because it has already |arge accummul ated funds
collected by making profits in the past several years and
that it has enough working capital in order to neet the
expenses. These observati ons nmade in ‘the context of
Paragraphs 6 and 12 of the 1987 Directions are equally
applicable in respect of the directions which are contained
in Paragraph 4A introduced in the 1987 Directions by way of
notification dated April 19, 1993, whereby  the residuary
non- banki ng conpanies are prohibited from recovering any
amount by way of processing charges/ nai nt enance charges or
any such change from the depositor ~and are required to
arrange for the working capital from their own resources.
The working of Peerless and other residuary non-banking
conpani es cannot be equated wth that of nutual funds
governed by SEBI (Mutual Funds) Regul ati ons, 1993. Moreover,
the schenes operated by Peerless are also not conparable
with those of Mutual Funds. Even as regards the expenses, it
may be stated that under Table 23 Peerless was receiving by
way of processing charges and mmi nt enance charges 30% of the
first two instal nents and under Table 26 it is receiving 18%
of the first instalment. It is not disputed that a nunber of
schenes are discontinued after the paynent of one or two
instal ments and the subscriber gets only  the  amunt of
deposit excluding the processing charges and naintenance
charges. The fact that processing charges and nmaintenance
charges rai sed by Peerless are | ess than 6% of t he endowrent
sum payable on maturity cannot, therefore, be the basis for
hol di ng that Paragraph 4A whereby the residuary non-banking
conpani es are prohibited fromreceiving any anount “by way of
processing charges, nmaintenance charges or any 'sinmlar
charge inposes unreasonable restrictions on the 'right
guaranteed under Article 19(1)(g) of the Constitution

Shri Chaterjee has next contended that the maxinmm
amount of Rs.10 that has been prescribed in the proviso to
Paragraph 4A is wholly arbitrary and totally inadequate and
has no nexus with the need of working expenses. It has been
urged that from Paragraph 4Aitself it is evident that the
said anbunt of Rs. 10 has been fixed per depositor to neet
the cost of brochure/application form servicing depositors’
account, etc. and that servicing depositors’ account neans
mai nt enance of the account of the depositor for a period of
7 years and taking the cost of t he application
form brochure, at a low figure of Rs. 5/- less than one
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rupee would be available per vyear for servicing the
depositors’ account which would be insufficient to cover the
cost of postage and stationery, including the cost of
rem nder notices for renewal deposits, discharge vouchers,
recei pt, etc.

Shri Sal ve has, however, subnmitted that the said anount
of Rs. 10 as prescribed in the proviso to Paragraph 4A is
neant to cover the cost of brochure/application form etc.
and since the case of Peerless is that the sane cost Rs. 5
only, the said anount cannot be said to be inadequate.
According to Shri Salve, by prescribing the said amount, it
is not the intention to allow the residuary non banking
conpanies to recover any sum for neeting the revenue
expenditure of the residuary non-banking conpany incl uding
the paynment of conmission to.its agents. Shri Sal ve has al so
urged that no material was placed by Peerless in their
pl eadings to showthat ~the fixation of the said anobunt is
unreasonabl e or ~arbitrary. The -question whether the anpunt
of Rs. | 10 that has been prescribed in the proviso to
Paragraph. 4A is inadequate to neet t he cost of
brochure/application form -~ and expenses servicing charges
for depositors’ account cannot be gone into in the absence
of the necessary pleadings and material in support thereof
and, therefore, it i's not possible to say that the amount of
Rs. 10/- that has been prescribed in the proviso to
Paragraph 4A is arbitrary or unreasonable. Peerless can make
a representation to the Bank for the revision of the said
amount in the light of the expensesthat would be incurred
by it on brochure/application formand servicing depositors’
account and, if such a representation is made, the Bank
shall give due considerationto the sanme and, if the anount
prescribed is found to be inadequate, the Bank should revise
t he same.

For the reasons aforementioned, we are unable to uphold
the judgnent of the H gh Court- striking down Paragraph 4A
introduced by notification dated April 19, 1993. 'In our
opinion, it is within the conpetence of the Bank to issue
directions in the nature contained in Paragraph 4A and the
said provision is not violative of  the rights  guaranteed
under Articles 14 and 19(1)(g) of the Constitution

During the course of his submssions Shri ~ Chaterjee
| ai d emphasis on the good record of performance of Peerless
and has pointed out that this has also been noticed by this
Court in the earlier judgnments in Peerless | and Peerless
I1. Shri Chatterjee has submitted that having regard to the
said record, the Bank should grant exenption to Peerless
fromconplying with the directions contained in Paragraph
4A. Shri Sal ve has disputed the said claimof Peerless about
its performance and has invited our attention to the report
of I nspection conducted under Section 45-N of the Act with
respect to the financial position of the conpany as-on March
31, 1993, which refers to violation of various provisions of
1987 Directions. Shri Chaterjee has, however, disputed the
correctness of the observations that have been nade in the
said report. W do not propose to go into this question. It
is a matter which has to be examned by the Bank in the
i ght of the explanation that is offered by Peerless for the
violations referred to in the Inspection Report. The
guestion as to whether exenmption should be granted to
Peerl ess under Paragraph 19 of the 1987 Directions, is a
matter for the Bank to consider and we do not wish to say
anything in that regard.

It cannot be denied that residuary non- banki ng
conpanies, like Peerless, play a useful role in the econony
by mobilising savings by tapping that section of the people
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which the comrercial banks are not able to tap. But at the
same tinme, it ~cannot be ignored that there should be
adequate protection for the funds entrusted to them by
depositors and for that purpose it is necessary that the
wor ki ng of these conpanies should be closely nonitored and
supervi sed and adequate provisions should be nmade for
enforcenent of regulatory provisions that are nmade for
enforcenent of regulatory provisions that are made for the
protection of the interest of the depositors. Since the Bank
is required to discharge nmulti-farious functions, it would
not be in a position to devote the requisite amunt of
attention in the matter of nmonitoring and supervising the
functions of these conpanies. The Union Governnent may,
therefore, consider whether it would be advisable to create
a separate instrumentality which may be entrusted with the
task of supervision and- enforcenment of the provisions
regul ating the functioning of ~these conmpanies. The Union
CGovernment. may al'so consi der whether the existing provisions
need to be further strengthened so as to give greater
protection to the interests of the depositors. W find that
in England the Banking Act, 1987 contains provisions for
Deposit Protection Schene for the protection of the
depositors. It may be considered whether provisions on
simlar lines could be introduced here.

In the result, the appeal is allowed, the judgnent of
the Calcutta H gh Court dated May 3, 1995 in C.O No.
21038(W of 1993 is set aside and the said wit petition
filed by the respondents is dismssed. ‘But, in the
ci rcunst ances, there i's no order as to costs.




