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PETI TI ONER
THE ASSI STANT COLLECTOR OF CENTRAL EXCI SE, RAJAMUNDRY

Vs.
RESPONDENT:
DUNCAN AGRO | NDUSTRI ES LTD. & ORS
DATE OF JUDGVENT: 07/ 08/ 2000
BENCH

R P. Sethi, K. T.Thonmas

JUDGVENT:

THOMAS, J.

Is it necessary to conply with the precautions
envisaged in Section 164 of the Code of Crimnal Procedure
(for short the /Code) when Custons officers record
statenment under Section 108 of the Custons Act? A Division
Bench of the Andhra Pradesh H gh Court held that it is
necessary if the statenments were to be used against the
maker thereof and that view was followed by a Single Judge
of the same Hi gh Court in the present case which resulted in
refusal of |eave to appeal when an order of acquittal was
challenged in the H gh Court. This -appeal, by specia
| eave, is against the said order of refusal passed by the
Si ngl e Judge.

Certain conpanies which engaged in manufacturing
cigarettes, along with sonme of their Directors wer e
prosecuted before the Court of a Special Judge (Econom c
O fences) at Hyderabad for offences under different clauses
of Section 9(1) of the Central Excise Act and under Section
120B of the Indian Penal Code. The trial judge after
hol ding inquiry franmed charges agai nst the respondents  for
the aforesaid offences and proceeded with the trial but in
the end he acquitted all of them The gist~ of the
all egations against themis that the respondent conpany,
whi ch engaged in the manufacture of cigarettes during the
period between 1.9.1981 and 30.11.1985, renoved |arge
gquantities of cigarettes fromtheir factories at Biccavolu
wi t hout accounting them and wi thout paying excise duty. The
further allegation is that large quantities of cigarettes
were concealed in their godowns wi thout accounting-them and
in the above process a very huge anobunt of central | excise
duty was evaded fraudulently. Such acts were done by the
respondent pursuant to the crimnal conspiracy hatched and
perpetrated by them

The Special Judge, after a detailed trial, found the
respondent not guilty and acquitted him The appel | ant
filed an appeal before the Hi gh Court of Andhra Pradesh and
noved for |eave to appeal. Learned Single Judge who heard
the petition for leave felt that he is bound by the earlier
deci sion rendered by a Division Bench of the sane Hi gh Court
in NSR Krishna Prasad vs. Collector of Custonms {1992
(57) ELT 568 (AP)}. According to the said decision, any
i ncul patory statenent recorded by the authorities under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

Section 108 of the Custons Act wthout following and
conplying with the constraints prescribed in Section 164 of
the Code would be inadmissible evidence in a trial against
the maker of that statenent. What the | earned Single Judge
has stated on that score is the foll ow ng:

Since the Excise Oficers who have recorded the
statenments from the accused in this case have not
adnmi nistered the warning to the accused as required under
section 164 sub- section (2) of the Code of Crimna
Pr ocedur e, non- conpl i ance of the mandatory provi si on
contained in 164 sub-section (2) of the Code of Crimnal
Procedure renders the statements inadmssible in evidence as
hel d by the Division Bench. . Therefore, those statenents are
i nadm ssi bl e agai nst the nmakers thereof or against the co-
accused.

The Division Bench of “"the Hgh Court in L.S R
Kri shna 'Prasads case (supra), whose decision the |earned
Si ngl e Judge foll owed, has held thus:

It, therefore, follows that unless the enpowered
authority under Section 108 of the Custons Act adm nisters
the caution or the warning enbodi ed under Section 164(2)

Cr.P.C before recording a statenment of confessiona
nature, fromthe person summobned, the statenent so recorded
wi Il be inadmi ssible'in evidence for any purpose.

On the above premise | earned Single Judge excluded al
t he confessional statenents from consideration. The
remai ni ng evi dence was found to be insufficient to establish
the qguilt of the respondent. Learned Single Judge declined
to grant |leave to appeal by observing: ~As the prosecution
has failed to nake out a case to grant |leave to file appea
against the order of acquittal passed by the trial court,
the petition for leave to file the appeal is dismssed and
consequently the appeal is also dismssed. If the / view
adopt ed by the |earned Single Judge regarding t he
application of Section 164 of the Code to Section 108 of the
Customs Act is erroneous, the H gh Court should have granted
| eave to appeal

Incidentally, we nmay point out that the Union of India
had challenged the decision in N SR Krishna Prasad
(supra) before this Court. A two Judge Bench of this Court
has set aside the said decision on the prem se that the
chal l enge made before the High Court in that case was. not
sustainable in a wit petition. However, this Court did not
express any opinion on the nerits of the case and the
guestion of law was left open. So in this appeal, by
special leave, we are only di sposed to consider the
sustainability of the Ilegal position adunbrated by the
Division Bench in NN.S.R  Krishna Prasad regarding.

Section 108 of the Custons Act reads thus: 108.
Power to sunmon persons to give evidence and produce
docunents.-(1) Any gazetted officer of custom shall have
power to sunmon any person whose attendance he considers
necessary either to give evidence or to produce a docunent
or any other thing in any inquiry which such officer is
nmaki ng in connection with the snuggling of any goods.

(2) A summons to produce docunents or other things nmay
be for the production of certain specified docunents or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

things or for the production of all docunments or things of a
certain description in the possession or under control of
the person summned. (3) Al persons so sumobned shall be
bound to attend either in person or by an authorised agent
as such officer may direct; and all persons so sunmoned
shall be bound to state the truth wupon any subject,
respecting which they are exam ned or nmke statenments and
produce such docurments and other things as may be required:

Provided that the exenption under Section 132 of the

Code of Cvil procedure, 1908(5 of 1908), shall be
applicable to any requisition for attendance wunder this
secti on. (4) Every suchinquiry aforesaid shall be deened

to be a judicial proceeding within the neaning of section
193 and section 228 of the Indian Penal Code (45 of 1860).

It must be renmenbered that Section 171A of the Sea
Customs~ Act, 1878 (which enactnent has been repeal ed by the
Sea Custons Act) corresponds to Section 108 of the Custons
Act . In_this context we nmay point out that Section 14 of
the Central Excise Act is practically the same as Section
108 of the Custons Act. So-the decision rendered by this
Court under the other corresponding provisions will be of
much advantage to discern how the scope of the provisions
has been understood by this Court earlier

Section 164 of the Code deals with- recording of
confession and statenents. The provi sion . enpowers a
judicial nmagistrate to record any confession or. statenents
made to himduring the course of an investigation under
this Chapter or under any other law for the time being in
force or at any tine afterwards before the commencenent of
the inquiry or trial. It nust be pointed out that the power
conferred by the said provision could beexercised only by a
judicial magistrate. Even a police officer on whom power of
a nmagistrate has been conferred is forbidden fromrecording
a confession. Sub-sections (2) and (4) deal with procedure
whi ch such nmagistrate has to follow while recordi ng
i ncul patory statements nade by persons.

Section 108 of the Custons Act does not contenplate

any magisterial intervention. The power under the -said
Section is intended to be exercised by a gazetted officer of
the Custons Departnment. Sub-section (3) enjoins on -the

person sunmoned by the officer to state the truth upon any
subj ect respecting which he is exam ned. He is not excused
from speaking the truth on the prem se that such statenent
could be used against him The said requirement is included
in the provision for the purpose of enabling the gazetted
officer to elicit the truth fromthe person interrogated.
There is no involvenment of the magistrate at that stage.
The entire idea behind the provision is that the gazetted
of ficer questioning the person nust gather all the ‘truth
concerning the episode. |If the statement so extracted is
untrue its utility for the officer gets |ost.

In this context we bear in mind that a confession nmade
to a police officer can be recorded by himw thout any of
the constraints incorporated under Section 164 of the Code.
But the safety of the confessor who nakes such confession to
the police officer is that the sane is forbidden fromuse in
evi dence. The ban contained in Section 25 of the Evidence
Act is an absolute ban. But it nust be remenbered that
there is no ban in regard to the confession nmade to any
person other than a police officer, except when such
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confession was nade while he is in police custody. The
i ncul patory statenent nade by any person under Section 108
is to non-police personnel and hence it has no tinge of
inadm ssibility in evidence if it was made when the person
concerned was not then in police custody. Nonetheless the
caution contained in lawis that such a statenent shoul d be
scrutinised by the court in the same manner as confession
nmade by an accused person to any non-police personnel. The
court has to be satisfied in such cases, that any
i ncul patory statenent made by an accused person to a
gazetted officer nmust also pass the tests prescribed in
Section 24 of the Evidence Act. |If such a statement s
inmpaired by any of the vitiating prenmises enunerated in
Section 24 that statenent becones useless in any crinmna
pr oceedi ngs.

As early as 1in.1968 this Court had considered the
scope of | the statement made under Section 171A of the Sea
Custons Act in Haroon Haji Abdulla vs. State of Mharashtra
{AIR 1968 SC 832 = 1968 (2) SCR 641}. Hidayatullah, J. (as
he then was) made the follow ng observations:

These statements are not confessions recorded by a
Magi strate under Section 164 of the Code of Crimnmnal
Procedure but are statenments nade in answer to a notice
under sec.171-A of the Sea Custons Act. As they are not
made subject to the safeguards under which confessions are
recorded by Magistrates they nmust be specially scrutinised
to finding out if they were made under threat - or prom se
fromsonme one in authority. |If after such scrutiny they are
considered to be voluntary, they nmay be received agai nst the
nmaker and in the sane way as confessions are received, also
agai nst a co-accused jointly tried with him

In Ramesh Chandra Mehta vs. State of West Bengal {AIR
1970 SC 940 = 1969 (2) SCR 461} it was held that when an
inquiry is being conducted under ‘Section 108 of the Custons
Act, and a statenent is given by a person agai nst ‘'whom the
inquiry is being held it is not a statement nade by a person
accused of an offence and the person who gives the statenent
does not stand in the character of an accused person. This
was followed by this Court in Percy Rustonji Basta vs. ~ The
State of Miharashtra {AIR 1971 SC 1087 = 1971 (1) SCC 847}
It was a case in which the appellant was convicted under
Section 135 of the Customs Act and 120-B of the | PC The
guestion which this Court considered in that case was
whet her Section 24 of the Evidence Act was a bar to the
adm ssibility of a statenment given by the | accused of
of fences wunder the Custons Act. This Court repelled the
contention based on Section 24 of the Evidence Act and the
facts.

A three Judge Bench of this Court has again reiterated
the sanme position in Harbans Singh Sardar Lenasingh and anr
VS. The State of Maharashtra (AR 1972 SC 1224). It —was

again followed in Veera Ibrahim vs. The State of
Maharashtra {AIR 1976 SC 1167 = 1976(3) SCR 672}. Anot her
three Judge Bench in Pool pandi etc. etc. VS.

Superi ntendent, Central Excise and ors. {AIR 1992 SC 1795 =
1992 (3) SCC 259} took the sane view.

It is wunfortunate that the Division Bench of the
Andhra Pradesh Hi gh Court has not addressed itself of the
above well settled |l egal position when |earned Judges of the
Bench (Ramanujula Naidu and Panduranga Rao, JJ) held that
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the statement recorded under Section 108 of the Custons Act
without conplying with Section 164 of the Code wll be
i nadm ssi ble in evidence for any purpose.

We hold that a statenent recorded by custons officers
under Section 108 of the Custons Act is admissible in
evi dence. The court has to test whether the inculpating
portions were nade voluntarily or whether it is vitiated on
account of any of the prem ses envisaged in Section 24 of
the Evidence Act. Such an exercise can be made only after
the appeal is regularised by granting |eave to appeal
Since | eave was declined on a wong interpretation of |aw we
have to interfere with the inpugned order

We, therefore, _allowthis appeal and set aside the
i mpugned order. Leave applied for wll stand granted.
Resultantly, the appeal filed in the High Court will stand
regul arised. Now the Hi gh Court is to dispose of the appea
in accordance withlaw. As this is an old matter we direct
the Registrar of the H gh Court of Karnataka to include the
appeal in-the hearing list, as expeditiously as possible.




