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Act, 1922 (I of 1922),SS. 22(2), 34(1)-lncone . Tax and
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HEADNOTE

The assesses firmwhich was doing business in Bonbay was
served with a notice on January 21, 1953, by the Incone-tax
Oficer wunder s. 11(1) of the Business Profits  Tax Act,

1947, in respect of the chargeabl e accounting period from
Novermber 13, 1947, to Cctober 31, 1948, calling uponit to
submit its return. It filed the return wunder  protest

stating that the notice was barred under s. 14 of the Act as
it was served beyond the period of four
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years. The question was whether in s. 11 of (the Act a
[imtation corresponding to the limtation containedin S.
14 must be necessarily read and whether in a case where the
profits were not brought to assessnment because notice ' under
s. 11 was not issued in tine, they nmust be deemed to have
escaped assessnent and action could only be taken under S.
14 within the time specified therein

Held (per S. K Das and Kapur, JJ., Hidayatullah, J.
di ssenting), (1) that the words " profits escapi ng
assessnment " in S. 14 of the Business Profits Tax Act, 1947,
apply equally to cases where a notice was received by the
assessee but ‘resulted in no assessment, under-assessment or
excessive relief, and to cases where due to any reason no
notice was issued to the assessee and therefore there was no
assessnent of his incone;

(2)that ss. 11 and 14 O the Act have to be read together
and that a notice under s. 11 cannot be issued against an
assessee beyond the period of four years indicated in s. 14.
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Kamal Singh v. Conm ssioner of I|ncone-tax, [1959] Supp. 1
S.C.R 10 and Mahayaj adhiraj Sir Kaneshwar Singh v. State O
Bihar, [1960] 1 S.C. R 332, relied on.

Gokul das Ratanji Mandavia v. Conmissioner of |ncone-tax,
[1959] A.C. 114, distinguished.

Per Hidayatullah, J.-Section 11 of the Business Profits Tax
Act, 1947, is confined to cases where there has been no
prior assessnent, while S. 14 is applicable to cases where
after an assessnment there is discovery that profits have
escaped assessnent due to one reason or another. The use of
the words " escaped assessnent in the context of the Act
has reference only to those cases where profits of a
busi ness were brought to process once but for some reason
sone profits escaped assessnment or were under-assessed or
received excessive relief. For the subsequent and re-opened
assessnent there is a lint of four years, but for the
assessment for the first-time there is no limt.
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ClVIL APPELLATE JURI SDI-CTI ON:~ Civil Appeal No. 319 of 1958.
Appeal from the judgment and order dated Septenmber 5, 1956,
of the Bonmbay High Court in Incone-tax Reference No. 31 of
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N. A.  Pal khivala, S. N Andley, J. B. Dadachanji and
Raneshwar Nath, for the respondents.

N. A Pal khi val a, S. SI _~Shukl a and Ms.. El ur
Udayaratnam for the intervener (The Punjab National Bank
Ltd.)
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1960. My 6. The Judgrent of S K. Das and J.L. Kapur, JJ.,
was delivered by Kapur, J. H dayatullah, J., delivered a

separ ate Judgmrent.

KAPUR, J.-This is an appeal against the judgnent and order
of the H gh Court of Bonbay passed in Income Tax Reference
No. 31 of 1956. The appellant ‘s the Comni ssioner of
I ncome-tax and the respondent is a firm carrying on business
in Bombay and the question for decisionarises under the
Business Profits Tax Act (Act 21 of 1947), hereinafter
referred to as the Act.

The assessnent relates to the year of assessnment 1949-50 and
the chargeabl e accounting period was from Novenber 13, 1947,
to OCctober 31, 1948. On January 12, 1953, the  |ncome-tax
Oficer issued a notice on the respondent under's. 11(1) of
the Act in respect of the above-nentioned char geabl e
accounting period which was served on the respondent on
January 21, 1953. The respondent filed a return under
pr ot est. The assessnent was conpleted by the |Incone-tax
Oficer on Novenber 30, 1953. Against this order the
respondent took an appeal to the Appellate Assi st ant
Conmi ssioner on the ground that the respondent was  not
liable to Business Profits Tax because it was beyond the
period of four years |limtation under s. 14 of the Act.
This plea was upheld by the Appellate Assistant Comm s-
si oner. The Incone-tax Oficer then appealed to t he
Appellate Tribunal and it confirmed the order of the
Appel | ate Assistant Commissioner. At the instance of the
appel l ant a case was stated to the Hi gh Court of Bonbay on
the followi ng two questions of law :-

(1) " Wether the Income-tax Oficer had jurisdiction to
assess the assessee firmunder the Business Profits Tax Act
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by issue of a notice under Section 11 (1) of the Business
Profits Tax Act on 12-1-1953 in respect of the chargeable
accounting period 13-11-1947 to 31-10-1948 without having
recourse to Section 14 of the Business Profits Tax Act ?

(2) If the answer to Question No. 1 is in the negative
whet her the B. P. T. assessnment could be considered to have
been validly nade ? "
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The High Court nodified the first question by deleting the
words "wi thout having recourse to Section 14 of the Business
Profits Tax Act " and answered both the questions in the
negati ve. The I ncome-tax Appellate Tribunal had held that
as under s. 14 of the Act the period of limtation commenced
fromthe end of the chargeable accounting period in question
the notice wunder s. 11 (1) had to be issued before that
peri od. The High Court did not accept this view. It held
that both ss. 11 and 14 had to be read together and the
mention of four years in s. 14 was an inmportant indication
of the period of limtation inregard to the issue of notice
under s. 11 also and further if profits which escaped
assessment, —as in the present case, could only be taxed
within four years of the end of the chargeable accounting
peri od because of s. 14 of the Act, then inferentially the
escape of assesspent nust be at sometinme anterior to the
period nentioned in s. 14 and as on the facts of the present
case the notice had been issued four years after the close
of the chargeable accounting periodthe notice under s. 11
wag not valid. Against this order the appellant has come in
appeal to this Court on a certificate of the High Court.

It is submtted by the appellant that though ss. 11 and 14
may have to be read together, they apply to different sets
of circunstances; s. 11 applies to a case where the I|ncone-
tax O ficer requires any person whomhe believes to be
engaged i n any business to which the Act applies or to have
been so engaged during any chargeabl e accounting period and
calls wupon himto furnish a return with respect to such
chargeabl e accounting period; and s. 14 applies to a case
where, in consequence of definite information possessed by
him the Incone-tax Oficer discovers in regard 'to any
chargeabl e accounting period that the profits of any
busi ness have escaped assessment. |n other words, s. 11
applies to original assessments after the first notice
calling upon an assessee to nmake a return in regardto the
profits of any chargeable accounting period and s. 14
appl i es where such notice was issued, and it either ended in
no assessment at all or there was under-assessnent,
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etc. Accordi ng to the argunent of t he appel | ant ,
therefore,there is no period of Iimtation prescribed by the
Act for the first notice to furnish a returnin regard to
any chargeable accounting period but if such notice was
given and a return was nmade and for any reason whatsoever
the profits were not assessed or were under-assessed, " etc.,
then s. 14 cones into operation and notice has to be served
within four years of the end of the chargeabl e accounting
period in question.

The provisions of the Act which arise for consideration are
ss. 2, 4, 5, 11 and 14. Section 2 is the definition
section; s. 4 the charging section and s. 5 deals with the
applicability of the Act. Section 11 provides for the "
| ssue of notice for assessnent and s. 14 is headed " profits
escapi ng assessnent Section 2 (2) defines accounting period
and s. 2(4) chargeable accounting period. Section 4
provides that in respect of any business to which the Act
applies there shall be charged, levied and paid on the
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amount of taxable profit during any chargeable accounting
period a tax equal to sixteen and twothird percent of the
taxable profits, which in later years was fixed at a |ower
figure by the Finance Acts of 1948 and 1949. Under s. 5 the
Act applies to every business of which any part of the
profits made during the chargeable accounting period is
chargeabl e to income-tax under s. 4 (1) (b) (i) and (ii) or
subcl. (c) of that sub-section. Sections 11(1) and 14 of
the Act may now be quoted : -

S. 11(1). " The Incone-tax Officer may, for the purposes
of this Act, require any person whomhe believes to be
enaged in any business to which this Act applies, or to have
been so engaged during any chargeabl e accounting period, or
to be otherwise Iliable to pay business profits tax, to
furnish w thin such period, not being less than forty-five
days fromthe date of the service of the notice, as may be
specified in the notice, a return in the prescribed form and
verified in the prescribed manner setting forth (along wth
such other particulars as may be provided for in the notice)
with Trespect to any chargeabl e accounting period specified
in the notice,
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the profits (taxable profits) of the business or the anount
of deficiency, if any, available for relief under section 6

S. 14. " 1f, in/consequence of definite .information which
has cone into his possession, the  |ncone-tax Oficer
di scovers that profits of any chargeabl e accounting period
chargeabl e to business profits tax have escaped assessnent,
or have been underassessed, or have been the subject of
excessive relief, he may at any tine within four years of
the end of the chargeabl e accounting period  in question
serve on the person liable to such tax a notice containing
all or any of the requirenments which nmay be included in a
notice wunder s. 11, and may proceed to assess oOr | reassess
the amount of such profits liable to business profits tax,

and the provisions of this Act shall, so far as may be,
apply as if the notice were a/notice issued under that
section "

These sections |l ead to the conclusion that every business to
which the Act applies is liable to the risk of being
assessed to Business Profits Tax and it is well settled that
i ncome escapes assessnent when the process of assessnent has
not been initiated as also in a case where it has resulted
in no assessnent after conpletion of the process of

assessnent. In our opinion, the Hi gh Court was right when
it held that ss. 11 and 14 of the Act have to  be read
t oget her.

The Act and the Indian Incone-tax Act are (both taxing
statutes operating on the sane source., i.e.,  profits of
busi ness which is simlarly defined in the two statutes. |If
the provisions relating to escapi ng of assessnent “in the two
statutes, i.e., ins. 14 of the former and in s. 34(1) of

the latter as it existed after the amendnent of 1939, enpl oy
the sanme | anguage, they nust receive the same interpretation
and not be construed differently. Section 34(1) of the
I ndi an I ncone-tax Act as anended in 1939 provided: -

S. 34(1). "If in consequence of definite information which
has cone into his possession the |ncone-tax Oficer
di scovers that income, profits or gains chargeable to
i ncome-tax have escaped assessnment in any year, or have been
under - assessed, or have
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been assessed at too low a rate, or have been the subject of
excessive relief under this Act the Inconetax Officer nay,
in any case in which he has reason to believe, that the
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assessee has concealed the particulars of his incone or
deliberately furnished inaccurate particulars thereof, at
any tine within eight years, and in any other case at any
time within four years of the end of that year, serve on the
person liable to pay tax on such income, profits or gains,
or, in the case of a company, on the principal officer
thereof, a notice containing all or any of the requirenents
which nmay be included in a notice under sub-section (2) of
section 22 and nmmy proceed to assess or reassess such
incone, profits or gains and the provisions of this Act
shall, so far as may be, apply accordingly as if the notice
were a notice issued under that sub-section

The words " escapi ng incone in the Indian Incone-tax Act
were interpreted as being applicable to a case where a
person received notice under s. 22(2) of the Incone-tax Act
but the process ended in no assessment as to a case where
there was no assessnent at all-because no notice was issued
under ~s. 22(2) of the Incone-tax Act; in other words, it
i ncludes ' cases where the process of assessnment did not
conmence because no notice was given under s. 22(2) of the
I ncome-tax Act due to inadvertence, oversight, negligence or
any other cause as to cases where such notice proved

abortive or ineffective: Both are cases of escaped
assessnent: Conmi ssioner of |ncone-tax, Bonbay v. Pirojba
N. Contractor (1). In this Court these words wer e

considered and interpreted in Kamal Singh v. Conm ssioner of
Income-tax (2 ). They were interpreted to conprise a case of
no notice being given for the assessnment and  notice being
given and resulting.in no assessnment. Gaj endragadkar, J.,
obser ved-

W see no justification for holding that cases of incone
escapi ng assessnment nust al ways be cases where income has
not been assessed owing to inadvertence  or oversight or
owi ng to the fact that no return has been submitted, ' In our
opi nion, even in a case where a return has been submtted,
(1) [21937] 51.T.R 338.

(2) [1959] Supp. 1 S.C.R 10, 18, 19.
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if the Income-tax O ficer erroneously fails to tax a part of
assessable incone, it is a case where the, said part of the
i ncome has escaped assessnent. The appellant’s attenpt to
put a very narrow and artificial l[imtation on the meaning
of the word ' escape’ in section 34(1)(b) cannot therefore
succeed "

This passage was quoted with approval in another case by
this Court in Mharajadhiraj Sir Kameshwar Singh v. State of
Bi har (1) (per Hidayatullah, J.). Chatturam Horilram Ltd. v.
Conmi ssi oner of Incone-tax(2) was a sonewhat different case.
There assessment proceedi ngs had been taken but had  fail ed
to result in a valid assessment owi ng to sone | acuna’ other
than that attributable to the Assessing Authorities and it
was hold to be a case of chargeable inconme escaping
assessment and not a case of nere nonassessment of income-
t ax.

Al these cases show that the words escapi ng assessnent
apply equally to cases where a notice was received by the
assessee but resulted in no assessnent at all and to cases
where due to any reason no notice was issued to the assessee

and, therefore, there was no assessnent of his incone. It
is also clear fromthe | anguage of s. 14 of the Act that
when a notice is issued under that section all t he

requi renents of the notice under s. 11 apply and the | ncone-
tax Oficer has to proceed in the manner as if the notice
was issued under s. 11. Therefore, any advantage or relief
whi ch was available to the assessee under s. 11 as to
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al | owabl e deductions, deficiency, etc., would be equally
available, if the notice is issued under s. 14.

The | egi sl ature has adopted the | anguage of s. 34(1) of the
Income-tax Act ins. 14 of the Act and it nust, therefore,
be considered to have adopted the construction of that
section applied by the courts. Secondly, this Court has
construed the words " escapi ng assessnent as used in s.
34(1) of the Inconme-tax Act. The sane words in the sane
context as enployed in s. 14 of the Act nust have the sane
nmeani ng. It was submitted that in the present case a
di fferent -meaning

(1) [1960] 1 S.C R 332.

(2) [1955] 2 S.C R 290.
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should be given because although in s. 34 of the Indian
I ncome-tax Act and s. 14 of the Act, the word.,; " escaping
assessment " are-used the | anguage of s. 11(1) of the Act
and of s. 22(2) of the Indian Incometax Act is different in
so far /in the fornmer the notice requires an assessee to
furnish  areturn of the incone of the previous year and in
the latter he has to furnish the particulars with respect to
any chargeable accounting period of the profits of the

busi ness. It becomes necessary, therefore, to examine the
provisions of the Act as to the chargeable accounting
periods and other provisions relevant thereto. In s. 2(2)

of the Act " Accounting period in relation to any busi ness
means any period which is or has been deternmined as the
previous year for the purpose of the lndian Income-tax Act.
Under s. 2(4) of the Act Chargeable accounting period "
nmeans : -

(a) " any accounting period-falling wholly within the term
begi nning on the first day of April, 1946, and ending on the
thirty-first day of March, 1947;

(b) where any accounting period falls partly wthin and
partly w thout the said term such part of that accounting
period as falls within the said term".

According to this definition, therefore, where the previous
year was the financial year 1946-47 then the ‘accounting
period and the chargeable accounting period would be

coincident, i.e., they would both be 1946-47; but” if the
previous year was the cal endar year or the Diwali year the
accounting periods of nine nmonths in the forner case, i.e.

April 1, 1946, to Decenber 31, 1946, and 7 nonths “in the
latter, i.e., April 1, 1946, to Novenber 1, 1946, would be
the chargeabl e accounting periods for the purposes of the
Act . The extent of the periods will vary according to the

determ nati on of the previous year under the Incometax Act.
It mght be a full year or |less which appears. to be the
reason for adopting the nonencl ature which has been -adopted

in the Act instead of the previous year. It would be
incongruous to call a period of less than a year as the
previ ous year. For the <chargeable accounting peri ods

mentioned above the Business Profits Tax woul d be charged,
| evied and paid in the
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financial year 1947-48 at the rate nmentioned in s. 4 of the
Act on every business falling under s. 5. But for all these
periods the assessnent year would be the financial vyear
1947- 48. Keeping this in view we may now see what changes

were made by the Finance Act of 1948. By that Act the Act
was continued for another one year and for the figure " 1947
" in the definition of chargeable accounting period in s.
2(4)(a) the figure " 1948 " was substituted and the
foll owi ng provi so was added:

" Provided that where an accounting period falls partly
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before, and partly after, the end of March, 1947, so nuch of
that accounting period as falls before, and so nuch of that
accounting period as falls after, the end of March, 1947,
shal | be deened each to be a separate chargeable accounting
period "

By this proviso the accounting period or the previous year
was split up in cases where it was not the preceding
financial year or 1947-48. Thus the calendar year 1947
becamre two chargeabl e accounting periods of 3 nonths and 9

nmonths, i.e., fromJanuary 1, 1947, to March 31, 1947, and
April 1, 1947, to Decenber 31, 1947, and the same would
apply to accounting period fromDwali to Diwali, i.e., 5
nonths and 7 nonths. 'I'n effect the whole year’s profits

thus becane chargeabl e to Business Profits Tax instead of
only of a part of the year as was the case for the financia
year 1947-48. O her changes nade by the Finance Act of 1948
were in s. 4 where under s. 10 of the Finance Act the rate
of tax for the chargeable accounting. period up to the end
of March, 1947, remained at 16 2/3 per cent. -but for the
char geabl e accounting period after that date was to be fixed
by the Annual Finance Act and by s. 11(1) of that Act the
rate was fixed at ten per cent. Thus Business Profits Tax
rates also were tobe fixed by the Annual Finance Act as
were the Income-tax rates. Then cane the Finance Act of
1949 which continued the Act for another year and under s. 4
fixed the rate chargeable in respect’ of any chargeable
accounting period after March 31, 1948. The Finance Act of
1950 did not continue the Act and it thus cane to

129
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an end except for liabilities which had already arisen or
accrued under the Act.

As the tax under the Act is charged, |evied and paid on the
taxable profits of a chargeable accounting period but
assessment is in respect of the financial year in which the
Act operates it is not an unreasonable inference that notice
for the chargeable accounting period nust issue in the
financial year followi ng that period. -.No difficulty would
arise in regard to accounting periods which coincide wth
previous years, i.e., 1946-47, 1947-48 and - 1945-49. For
t hese years the notice wll issue in the fol I owing
chargeabl e accounting period which again wll be the
financial year in which the Act would be operative. ~But the
guestion is how the proviso to s. 2(4) added by the Finance
Act of 1948 would affect this rule. Taking a cal endar year
1946 as the accounting period, for the financial year 1947-
48 t he chargeabl e accounting period woul d be the nine nonths
period fromApril 1, 1946, to Decenber 31, 1946, and notice
under S. 11(1) of the Act nust issue in the financial vyear
because the tax is leviable and assessnent is nade for the
year beginning April 1, 1947, when the Act cane into force
and renained operative during the year 1947-48. After the

Fi nance Act of 1948 the accounting year, if it was a
cal endar year, becane divided into two parts and both were
assessable in the assessnent year beginning with April 1,

1948, and, therefore, notice had to be given in the
financial year 1948-49. Sinmlarly in the financial year
1949-50 notice would have to be given in that year for the
precedi ng chargeabl e accounting period. In this view of the
matter the contention that there is no provision in s. 11(1)
of the Act as to the chargeabl e accounting period as there
is for the previous year in s. 22(2) of the Incone-tax Act
is not well-founded.

That the notion of the previous year or the accounting
period is as nuch applicable to the Act as to the Indian
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Income-tax Act is shown by reference to Conputation of
Profits Rules in the Schedule to the Act. There the
conputation is related to the accounting periods. The
previous year is shown applicable by reference to the Rules
under the Act,
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by which sonme of the Rules of the Incone-tax Act are nmade
applicable to the Act; and sone of the sections of that Act
are nmade applicable by s. 19 and by the Rul es under the Act.
Anongst the Rules applicable is r. 8 which, inter alia,
related to allowances wunder s. 10(2)(vi) of the Indian
Income-tax Act. The first and the second provisos to this
rule are as follows :-

" Provided that if the  buildings, machinery, plant or
furniture have been used by the assessee in his business
for not less than two nmonths during the previous year, the
percentage shall ‘be increased proportionately according to
t he number of conpl ete nonths of user by the assessee
Provided further “that in the case of a seasonal factory
wor ked by the assessee during all the working seasons of the
previous  year, the percentage shall be increased as if the
bui | di ngs, machinery, plant, or furniture had been in use
throughout the period the assessee was the owner thereof
during the previous year "

Both these provisos use the word previous year which is sane
as the accounting year under the Act.

By r. 4(A) of the Rules nade under the Act certain sections
of the Indian Income-tax Act ~have been adapted with
nodi fications therein mentioned.” O those s.. 50 of the

Incone-tax Act is one. In theAct it has been substituted
by the follow ng: -
“ No claim to any refund of tax under the Act  shall be

allowed wunless it is made within four years from ‘the |ast
day of the financial year commenci ng next after the ' expiry
of the accounting period which constitutes or includes the
chargeabl e accounting period in respect of which the claim
to such refund arises "

Al  these sections show not only that the two statutes,
i.e., the Act and the Indian Income-tax Act, have to 'be read
together but also that the notion of the previous year has
been inducted into the Act.

The nodified s. 50, as introduced into the Act by the rules,
nmeans this that the refund, if any, can only be ~allowed
within four years of the financial year which commences
after the expiry of the accounting
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period which itself constitutes the chargeable accounting
period or includes in it the chargeabl e accounting period
in respect of which the refund is clained. | the
contention of the appellant is correct then this section
will be wholly otiose where the assessnment is |levied after
say 10 years fromthe end of the chargeable accounting
peri od because by no nethod of calculation will a refund of
tax in that circunstance be clainmabl e under s. 50. Thi s
furnishes a key to when a notice under s. 11(1) has to_ be
gi ven. It nust be given within the financial year which

conmences next after the expire of the accounting period or
the previous year which is by itself or includes the charge-
able accounting period in question. Section 48 of the
I ncome-tax Act, as anmended and applied to the Act, does not
af fect the operation of s. 50 because the two sections have
to be read together and the assessee nust apply for the
refund within the period specified by s. 50: Adam Haji
Dawood & Co. Ltd. v. Conmm ssioner of Income-tax, Burma (1).

The | anguage of s. 14 and particularly the words may proceed
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to assess or reassess the anount of such profits to Business
Profits Tax " support the contention of the respondent that
it applies to cases of no assessnment due to notice not being
given as to cases of no assessnent after notice was given
and proceedings proved ineffective. The words " assess "
and "reassess" do not nean the same thing and signify two
different cases. The former applies to cases where there
was no assessnment to tax due to notice not being given and
the process has to conmence with the issuing of such notice
and the latter to cases where the assessnent process is
recomenced by issuing a second notice, the previous notice
having proved abortive or resulting in under-assessment,
etc. Construing in this manner effect is given to the words
" profits of any chargeable accounting period ......... have
escaped assessnent "-and it also avoids the anomaly that
sone cases where there was no assessnent can be dealt with
under one sectionwith a time limt as under s. 14 but ot her
equal |y clear cases of non-assessment are dealt with under

s. 11

(1) [2936]4 | T-R 100 (Rang.).
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without there being any Jlimtation of tinme. | f t he

contention of the appellant is accepted then it would cone
to this that it would depend upon the Incometax O ficer as
to which of the'two sections he uses for the purposes of
assessment and would lead to this absurdity that in a case
of definite information of profits having escaped assessnent
there will be a limtation of four years and in cases where
there is no such information but only belief there will be
no such limtation

If the words " profits escaping assessnent are applicable
to original assessnents, i.e., where the process of
assessnent did not commence, as also to -assessments where
the process of assessment was commenced but proved  whol |y
abortive or partially so, then s. 14 would apply to both
such cases. Thus construed s. |l would apply to norma
ori gi nal assessments and s. (14 to profits escapi ng
assessnment as construed above whether the assessment is an
original assessnent or is a re-assessment.

In determning the scope of s. 14 of the Act reference may
be mde to another statute which is relevant for _the
purpose, i.e., the Excess Profits Tax Act (Act XV of 1940),
ss. 13 and 15 of which are identical in |anguage with ss. 11
and 14 of the Act. Section 13 deals with the issue of a
notice for assessment and s. 15 with ~profits escaping
assessnent. Before the Incone Tax and Excess Profits Tax
(Amendrent) Act, 1947 (Act 22 of 1947), there was a 5 years’
period of limtation prescribed ins. 15 in ‘the follow ng
terns: " wthin five years of the end of the chargeable
accounting period in question ". By the aforesaid anmendnent
these words were deleted. The Act, being Act 21 of 1947, as
well as the Amendnent Act above referred to were  ‘enacted
about the same time one after the other. The |egislature
thought it necessary to renove the period of limtation and
thereby nmade profits escaping assessment liable to taxation
under the Excess Profits Tax Act without any period of
[limtation but in the Act the legislature thought it

expedient to prescribe the period of Ilinmtation of four
years in s. 14. It cannot be said that this was
1002

wi thout any purpose and the argunent that prescribing the
period of limtation in s. 14 of the Act was deliberate and
was intended to prevent taxing under the Act of profits
whi ch had escaped assessnent for four years fromthe end of
the chargeabl e accounting period in question is not w thout
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subst ance.

It was argued for the appellant that s. 11(1) construed
according to the plain neaning of the words wused therein
applies to original assessments and s. 14 to assessnents in
which notice was given but due to any cause what soever the
pr oceedi ngs resulted in no assessnent or in under -
assessment . He referred to the words " require any person
whom he believes to be engaged in any business or to have
been engaged during any chargeabl e accounting period or to
be otherwise liable ", and subnmitted that these words nean
that if an Income-tax O ficer has such belief inregard to a
person who i s engaged in any business or was engaged in any
busi ness during any chargeabl e accounting period in question
he can issue a notice at any tine without linmtation of tine
requiring a return to be filed, etc. |In support counsel for
the appellant relied upon two judgments, GCokuldas Ratanji
Mandavia v. Conm ssioner of dncome-tax (1) which was an
appeal from East Africa and Telu Ram Jain & Co. V.
Conmi ssi oner ~ of _Income-tax (2 ), a case decided by the
Punjab. High Court. 1In the forner case a notice was issued
to the assessee under s. 59(1) of the East African |ncone
Tax (Managenent) Act, 1952, which provided: -

The comm ssioner may, by notice in witing, require any
person to furnish himwthin a reasonable time, not being
less than thirty days fromthe date of  service of such
notice, with a return of income
Sections 71(1) and 72 provided: -

S. 71(1). The conmi ssioner shall proceed to assess every
person chargeable with tax as soon as may be after the
expiration of the tine allowed to such person for the
delivery of his return........ "

" S. 72 Wiere it appears to the conm ssionerthat any person
liable to tax has not been assessed

(1) [1959] A.C 114 (2) [1955] 27 I.T.R 94.
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person at such ampunt as, according to his judgment, ought
to have been charged........

The notice requiring the assessee to furnish returns of his
i ncomre for the years of assessment 1943-53 was issued but no
return was filed and assessnent was nade under s. 72 of the
East African Act for the years 1943-51. The assessee
contended that s. 72 did not apply until the machi nery under
s. 71 had been put into operation and that the assessnents
were ultra vires and void because they were made before  the
time allowed by s. 71. It was held that s. 71 applied to

all original assessnents and s: 72 with reopeni ng of cases
whi ch had been settled under a normal procedure. Accepti ng
the contention of the assessee Lord Sonervell of Harrow
observed: -

If the power to make an assessnent under section 72
applies to the making of an orginal assessnent their
Lordshi ps are unable to inply a termrestricting it to back
cases or making it ultra vires to operate it at any tinme.
One would expect an opportunity to make a return to be a
condition precedent to assessnent. This is supported by the
provisions for personal allowances in Part VI of the Act.
If the respondent is right any person can be assessed
wi thout having any such opportunity. There would be two
concurrent jurisdictions one providing reasonable protection
for the taxpayer and the other providing no protection quoad
the original assessnent, apart froma right to appeal. Such
a construction seenms to their Lordships inconsistent wth
the general and mandatory provisions of s. 71. That section
is providing how all original assessnents are to be nade "
The |anguage of these ss. 59(1), 71 and 72 is differs it
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fromthat of ss. 11 and 14 of the Act. Section 72 was held
not applicable because there would be two concur rent
jurisdictions, one providing reasonable protection for the
taxpayer and the other providing no protection which would
be contrary to the provisions of s. 71. According to the

Privy Council it was necessary to restrict the words of s.
72 to cases in which the machinery of s. 59(1) having been
oper at ed
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no assessnment resulted. The words of s. 14 are entirely
different. It applies to cases of profits escapi ng

assessnment and the words escapi ng assessnent have
already been interpreted under s. 34 of the Inconme-tax Act
and there 1is no reason why the sane words occurring in a
statute which is in pair nmaterial should be given a
different neaning in thetw Acts. Further the difficulty
which the Privy Council felt in regard to there being two
jurisdictions, one giving protection to the assessee and the
other  not giving such protection, does not exist in the
present ' case because the process of assessnent under s. 14
of the Act is exactly the sane as it is where notice is
gi ven under s. 11(1) of the Act and all the advantages which
an assessee would have under s. 11(1) are available to him
under s. 14.

The Punjab case to which our attention has been drawn was a
case under the Excess Profits Tax Act -and it was held that
because of the removal of the limtation clause in s. 15 of
that Act assessnents were not ~hit by any period of
limtation and a further observation not necessary for the
decision of the case was nade that even otherwi se the
| anguage of s. 13 of that Act was wi de and there was no
substance in the contention that after the assessnent period
a notice wunder s. 13 of that Act could not be issued and
that the only notice which coul d be given was one under s.
15.

In view of the construction we have placed on s. 14 of the
Act on the words " profits escapi ng assessnment " that they
apply to assessnents where notice has been given and has
resulted in no assessnment and where due to inadvertence,
oversi ght or other circunmstances no notice was given, it is
difficult to interpret s. 11 in the manner contended for by
the appel | ant.

In our opinion, the assessnent which was sought to be nmde
was Wi thout jurisdiction and the appeal nust, therefore,
fail.

We accordingly dismss the appeal with costs.

Hl DAYATULLAH, J.-The Comm ssioner of |nconetax, Bonmbay has
filed this appeal against the judgnent and order of the High
Court of Bonmbay dated Septenber 5, 1956, wi t'h the
certificate of the High
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Court granted under s. 19 of the Business Profits Tax Act,
1947 (hereinafter called the Act) read with s. 66(1) of the
I ndi an I ncone-tax Act, 1922. Messrs. Narsee Nagsee & Co.,
Bonbay (hereinafter referred to as the assessee firn), _are
the respondents.

The ssessee firm at all material tinmes, was doi ng busi ness’

in Bombay. For the chargeabl e accounting period, Novenber
13, 1947, to October 31, 1948, a notice was issued on
January 12,1953, by the Incometax O ficer under s. 11(1) of
the Act calling upon the assessee firmto subnmit its return

This notice was served on the assessee firmon January 21

1953, and it filed a return under protest, stating that the
notice was barred under s. 14 of the Act. It may be nen-
tioned that the assessment for purposes of income-tax for
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the sanme year was conpleted on February 17, 1953. The
obj ection of the assessee firmwas overruled by the I|ncone-
tax O ficer, who conpleted the assessnent under s. 12(1) of
the Act on Novenmber 30, 1953. The assessee firm then
appeal ed to the Appellate Assistant Conm ssioner, who upheld
the objection that the notice was invalid under s. 14(1) of
the Act. On appeal taken by the Comm ssioner of |ncone-tax,
Bonbay, the Appellate Tribunal concurred with the Appellate
Assi st ant Conmmi ssi oner . At t he i nstance of t he
Comm ssi oner, however, the Tribunal stated a case, and
referred two questions for the decision of the Bombay High
Court which were as under:
" (1) Wether the Incone-tax Oficer had jurisdiction to
assess the assessee firmunder the Business Profits Tax Act
by issue of a notice under Section 11(1) of the Business
Profits Tax Act on 12-1-1953 in respect of the chargeable
accounting period, 13-11-1947 to 31-10-1948, without having
recourse to section 14 of the Business Profits Tax Act ?
(2) If /'the answer to question No. 1 is in the negative,
whet her ' the Business Profits Tax assessnent could be
consi dered to have been validly made? "
The High Court nodified the first question by deleting its
last 12 words. Both-the questions were then answered by the
Hi gh Court in the negative. The
130
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Comm ssioner of Inconme-tax obtaineda certificate from the
Hi gh Court, and filed this appeal
Bef ore dealing with the reasons given by the H gh Court and
the Tribunal and considering arguments urged in this appeal
it wll be convenient to reproduce ss. 11(1) and 14 of the
Act :
" 11(1). The Inconme-tax Oficer may, for the purposes of
this Act, require any person whomhe believes to be engaged
in any business to which this Act applies, or to have been
so engaged during any chargeabl e accounting period, or to be
otherwise liable to pay business profits tax, to furnish
wi thin such period, not being | ess than forty-five days from
the date of the service of the notice, as may be specified
in the notice, a return in the prescribed formand verified
in the prescribed manner setting forth (along wth such
ot her particulars as may be provided for in the notice) with
respect to any chargeabl e accounting period specified in the
notice, the profits (the taxable profits) of the business or
the anount of deficiency, if any, available for relief under
section 6
Provi ded that the Income-tax O ficer may, in his discretion
extend the date for the delivery of the return
14. 1f, in consequence of definite information which has
cone into his possession, the Incone-tax Oficer discovers
that profits of any chargeable accounting period “chargeabl e
to business profits tax have escaped assessnent, or have
been wunder-assessed, or have been the subject of excessive
relief, he may at any time within four years of the end of
the chargeabl e accounting period in question serve on  the
person liable to such tax a notice containing all or any of
the requirements which nmay be included in a notice under

section |1, and may proceed to assess or reassess the anount
of such profits liable to business profits tax, and the
provisions of this Act shall, so far as may be, apply as if

the notice were a notice issued under that section."

The Tribunal construe(] both these sections together, and
expressed the opinion that the notice under s. 11 in respect
of a chargeabl e accounting period should

1007
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issue before the comencenent of the next char geabl e
accounting period, and that if the notice was not so issued,
profits nmust be considered to have escaped assessnment, and
that action could only be taken under s. 14 within four
years of the close of the chargeable accounting period in
respect of which it was sought to tax the assessee. The
Tribunal, therefore, held that inasnuch as the notice in
this case was issued in January, 1953, nore than four vyears
after COctober 31, 1948, when the chargeable accounting
period cane to an end, the notice and the assessnment.were
barred by time. The Tribunal also pointed out that the
intention of the legislature could be gathered fromthe fact
that though in s. 15 of the Excess Profits Tax Act the
limtation of five years was deleted by Act 22 of 1947, a
simlar anendnent was not made in s. 14 of the Act, which
corresponds to s. 15 of the Excess Profits Tax Act, though
the Act was passed at the sane tine being Act 21 of 1947.
Hol di ng, ‘therefore, that the profits which were not taxed at
all and were never brought under assessnent nmust be deened
to have " escaped assessnent because notice under s. 11
was not- issued in time, the Tribunal was of opinion that
action could only be taken under s. 14 of the Act within the
time specified there.. The Bonbay Hi gh Court did not accept
that the notice under s. 11 had to be given before the end
of the chargeabl e accounting period, but held that the two
sections nust be interpreted together, and observed

" Inasnuch as section 11 does not indicate any period of
time with regard to the issue of a notice, would it or would
it not be right for us to inport into section 11 the
consi deration which led the Legislature to fix a limtation
of time for the purpose of issuing a notice under section 14
? If we were not to do that we would arrive at this rather
extraordi nary conclusion that the Legislature while saving
the subject from harassnent of proceedings with regard to
escaped assessnent or under-assessment, permtted t hat
harassment with regard to the very initiation of the
proceedi ngs after the |apse of four years. It is /contended
that the period of four years nentioned in section 14
supplies an
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i mportant indication for what the period of “limtation
should be wth regard to the is-,,tie of —a notice -under
section 11. If income which has escaped assessnent can only

be taxed within four years by reason of section 14, then it
nmust inferentially follow that inconme nmust- escape assessnent
at some point of tine anterior to the period of four vyears
mentioned in section 14.

On efects of this case the nost significant (and salient
fact is that the notice has been issued four years after the
cl ose of the chargeabl e accounting period and as that notice
is beyond the tine nmentioned in section 14, in our- opinion

the notice is not a valid notice under section 11."

The Comm ssioner has contended that s. 11 deals wth the
i ssuance of a notice for the first time before any income
has been returned or brought to tax. The notice under  s.
11, it is subnmitted next, is without any limt of tine, and
a limtation cannot be read into a section, when the
| egislature has not thought it fit to lay it down.
According to the Conm ssioner, s. 14 deals with " escaped
assessment ", which, under the schene of the Act, nust be
given a narrow neaning as indicating the escapenent of
profits from tax either wholly or partly for any reason

after the process of assessnent has taken place. Section
14, it is argued, operates after one set of proceedings for
assessnment of tax have taken place, and applies only where
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the profits either escape assessnent, or are under-assessed
or excessive relief has been granted, while s. 11, on the
ot her hand, applies to all cases, where the assessee has not
been called wupon to file a return or has not filed one
hi nsel f. As against this, the assessee firm adopts the
reasons given by the Tribunal and the H gh Court, and adds
that whereas under s. 14 sone definite information nust be
possessed by the Inconmetax O ficer before he can issue the
notice, the Incometax Officer has only to entertain a belief
that business was carried on in the chargeable accounting
period to enable himto serve the notice under s. 11. The
assessee firm therefore, contends that it would be open to
the I ncone-tax Officer to ignore s. 14
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altogether and to issue a notice under s. 11 in a case even
after the expiry of a considerable tine. The Conm ssioner
contends that the liability to pay tax arises under s. 4 of
the Act, ‘and it remains till the liability is discharged by
paynment of “tax, and the legislature has, t her ef ore,
advi sedly left the power tothe Incone-tax Oficer to assess
the tax where there has been no proceeding to assess it,
without inmposing any lint as to time. Section 14, on the
ot her hand, has been so franed that persons whose profits
have been brought to assessnent once shoul d not be exposed
to a double peril, except within the stated period.

The two sections must be reconcil ed. The |earned Chief
Justice of the Bonbay H gh Court, who delivered the judgnment
of the Bench, stated that it was not an easy nmatter to give
a rational meaning to them He, however, felt that between
the two rival contentions, the argunment of the assessee firm
was the nore reasonable, and that where two -constructions
were possible, one strict and the other beneficial to the
assessee, the latter should be preferredif it was equally
reasonabl e.

The scheme of the Act, in -so far as asking for a return is
concerned, is entirely different fromthat of the |Indian
Income-tax Act. Under the latter Act, a general notice is
i ssued cal ling upon every assessee whose incone exceeds the
m ni mum whi ch is exenpt under the Income-tax Act, to'file a
return within the period stated in the notice. The |ncone-
tax O ficer has further power to issue a notice to _any
i ndi vi dual assessee during any assessnment year calling for a
return of his incone during the previous year. An _assessee
under the Inconme-tax Act is, therefore, bound, if his income
is liable to tax, to file a return whether it be in “answer
to the general notice or to the special notice issued to
him The assessee may even file a return voluntarily before
the special notice is issued to him Even  before . 1939,
though there was no general notice the distinction between
the previous year and the assessnent year obtained. The
notice wunder s. 22 of the Indian |Inconme-tax Act must issue
before the
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cl ose of the assessnent year and cannot be i ssued
thereafter.

The schene of the Business Profits Tax Act is different.
Busi ness profits follow the assessnment of incone-tax, and
are payable for any chargeable accounting period in which

the assessee having carried on business, assessable profits
have resulted Under the Act, the Inconme-tax Oficer, if he
has reason to believe that the assessee was engaged in any
business to which the Act applied, or to have been so
engaged during any chargeabl e accounting period or to be
otherwi se liable to pay business profits tax, can call upon
the assessee to furnish a return. That is s. 11. Then
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cones s. 14, which says that if in consequence of definite
i nformati on which has cone into his possession the |ncone-
tax O ficer discovers that profits of any char geabl e
accounting period chargeable to business profits tax have
escaped assessnent’, he nmay at any tine within four vyears
fromthe end of the chargeable accounting period in question
serve on the person liable to such tax, a notice. There is
no conpulsion to file a return except in answer to a notice
issued either wunder s. 11 or s. 14. There is no period
conparable to the assessment year. M. Pal khivala attenpted
to bring in the conception of an ' assessment year’ into the
Act by saying that the next chargeable accounting period
could be taken to be the assessment year for the previous
chargeabl e accounting period. Wen it was pointed out to
him that where the chargeable accounting period of a
busi ness ended, say, on March 15 every year the |last charge-
able accounting period would be conpressed to 15 days, he
had no adequate answer. The Tribunal also stated that the
chargeabl'e accounting year was al so the 'assessnent year’
This cannot be correct, because's. 11(1) speaks of the
current —as well as the back chargeabl e accounting periods,
as will be explained in detail later. The question thus is
whet her a narrow neani ng should be given to the words "
profits which have escaped assessnment " as denoting only
those profits which by reason of a prior notice under s. 11
were sought to be assessed but had escaped assessnent or a
wi de neaning to include those profits
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which were never sought to beassessed or =~ brought under
assessnment by the issuance of anotice under S. 11

The question is primarily one of construction of the two
sections of the Act. Before dealing with it is necessary to
| ook at the scheme of some of the basic provisions of the
Act. The accounting period under the Act is equated to the
previ ous year of the business for the purposes of the Indian
I ncome-tax Act, 1922. The tax is laid on the taxable profit
s of the 'chargeabl e accounting period , which /neans an
accounting period failing wholly within the term beginning
on the first day of April, 1946, and ending on-the /‘thirty-
first day of March, 1949, or where any accounting period
falls partly within and partly without the saidterm such
part as falls within the said term A proviso further ~ says
that if the accounting period falls partly before, and
partly after, the end of March, 1947, then the period before
and the period after shall be deenmed to be separate
chargeabl e accounting periods. Then comes s. 4, which is
the chargi ng sections That section, omtting the  provisions
about exenptions which do not concern us, reads :

" Subject to the provisions of this Act, there shall, in
respect of any business to which this Act applies, be
charged, levied and paid on the anmount of the taxable

profits during any chargeabl e accounting period, a tax (in
his Act referred to as 'business profits tax ') which shall
in respect of any chargeabl e accounting period ending on_or
before the 31st day of March, 1947, be equal to sixteen _and
two thirds per cent. of the taxable profits, and in respect
of any chargeabl e accounting period beginning after that
date, be equal to such percentage of the taxable profits as
may be fixed by the annual Finance Act.
Provided............... (omtted).

Section 5 deals wth the application of the Act. That
section, onmitting again the provisos that do not affect the
present matter, provides :

" This Act shall apply to every business of which any part
of the profits made during the chargeabl e accounting period
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is chargeable to incone-tax by
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virtue of the provisions of sub-clause (i) or subclause (ii)
of clause (b) of subsection (1) of section 4 of the Indian
I ncome-tax Act, 1922, or of clause of that sub-section
Provided.......... (omtted).

It will appear fromthese sections quoted that the business
profits tax cones in the wake of the inconetax. That is to
say, t he assessability to profits tax fol | ows t he
assessability to income-tax. The tax is laid on the taxable
profits accruing within a stated period which rmay include
not nore than four accounting periods corresponding either
wholly or partly to the previous year under the Incone-tax
Act . The chargeability to income-tax is a condi tion
precedent to the chargeability to profits tax, but not every
busi ness which pays incone-tax necessarily pays business
profits tax. The Act, however; does not prescribe a period
conparable to the assessnment year under the Indian |ncomne-
tax Act. 't does not lay down any termwithin which the
assessment should be conpl eted.

The short question thusis whether ins. 11 of the Act a
[imtation corresponding to-the limtation contained in s.
14 rmust necessarily be read. It seenms to be agreed on al
hands, and it was not denied at the Bar before us that if s.
11 is to be interpreted according to its own terns, then no
such limtation can be read init. The Tribunal and the
Hi gh Court resort . to s. 14 to do so.

It is always a serious natter to read into a  section what
the | egislature has not chosen to put there. = As pointed out
by Lord Esher, M B., in Curtis-v. Stovin (1)

It is, no doubt, very easy for a judge to say that lie is
i ntroduci ng words into an Act only by way of construing it,
while be is really maki ng a new Act

Such procedure is wholly out of place if the |Ianguage of the
section does not adnit of any extension. The ' question
invariably is Dot what the |egislature mght have said, or
m ght be supposed to have intended to say, but what it did
say. This is nore so in an

(1) (1889) 22 QB.D. 513.
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Act which inposes a tax, and which cannot be added to or
subtracted from except perhaps for the st clear and
conpelling reasons. Bearing these principles, which have

recei ved recognition on many an occasion, in mnd, | address
nysel f to the task.
Under the scheme of the Act anal ysed above, it is quite

clear that the liability to tax depends not on any action to
be taken tinder the Act to recover the tax, but it attaches
itself to the taxable profits when they have been nade in
any chargeable accounting period. Once this liability
attaches, it can only be dissolved either by payment of the
tax or by the |levy becom ng inpossible due to Ilapse of

stated time. The Comm ssioner contends that the liability
to pay the tax in the case of a business not brought to tax
does not cease by reason of any passage of time. |t ceases

only when by reason of an attenpted assessnent once, the
proceedi ngs under s. 14 cannot be initiated again after the
expiry of four years from the end of any chargeable
accounting period. The Comm ssioner contends that the

phrase " profits have escaped assessment” in s. 14 nust be
limted to those cases only. For this purpose, reliance is
pl aced upon a recent decision of the Privy Council in a case
from Africa, Gokuldas Ratanji Mndavia v. Conm ssioner of
Incometax (1), which will be referred to in sonme detail

The I ncome-tax authorities in Nairobi in that case wote on
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May 26, 1953, asking Mandavia for infornmation and a deposit
of pound 2,000 and sayi ng:

As you do not appear at any tinme to have nade a return of
total incone and claimfor allowances, | am sending under
separate cover forns covering years of assessnent 1943 to
1953. These shoul d be conpleted and submtted to ne al ong
with the accounts of your professional activities and of
your property dealings as set out in the precedi ng
par agr aphs "

Mandavia was at that time in England, and wote on June 4,
asking for time till the end of July. On June 15, 1953, the
Regi onal Commissioner wote to inform him that he was
proceeding to assess him and inpose penalties on the basis
of such information as

(1) [1959] A C. 114,
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had been submitted. These assessnents were nade on June 18,
but were dated June 26 apparently to give the taxpayer nore
time in/ which to pay. Under s. 59 of the East African
I ncome Tax( Managenent) Act, 1952, it was provided:

" 59(1). The conm ssioner may, by notice in witing require
any person to furnish himwithin a reasonable time, not
being less than thirty days fromthe date of service of such
notice, wth a return of income and of such particulars as
may be required for the purposes of this Act with respect to
the i ncone upon which such person appears to be chargeabl e
Under the third sub-section of that section, a duty was laid
upon every person to give notice to the Commissioner before
October 15 in the year follow ng the year of income that he
was so chargeabl e, where no notice had been served under
sub-s. (1) and no return had been furnished wthin nine
nonths of the close of the year of account. Then  foll owed

two sections, which need to be quoted partly. Section 71
provided, inter alia:
(D). The commi ssioner shall proceed to assess| every

person chargeable wth tax as soon as nay be after the
expiration of the tine allowed to such person’ for the
delivery of his return. "

The section provided by sub-s. (2) for cases in which a
return was made which was (a) accepted and (b) not accepted,
and by sub-s. (3), for cases where no return was filed.
Then followed s. 72 which provided (leaving out the
provi so) :

" \Wiere it appears to the commi ssioner that any person
liable to tax has not been assessed or has been assessed at
a less anpunt than that which ought to have been  charged,
the comm ssioner may, within the year of income or wthin
seven years after the expiration thereof, assess such person
at such anmount or additional amobunt as, according to his
j udgrment, ought to have been charged, and the provisions of
this Act as to notice of assessnment, appeal “and other
proceedi ngs under this Act shall apply to such assessnent or
addi ti onal assessnent and to the tax charged thereunder. "
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Now, the Conmissioner in the cited case justified the
assessnents under s. 72, because it was contended that the
assessments were wultra vires and void, in that they were
made before the " tine allowed ". He relied upon the genera
words of s. 72, and submitted that they covered even a case
where a person was not assessed whether he had a notice and
a "time allowed " under ss. 59 and 71 or not. The, argunent
on behalf of the taxpayer was that s. 72 only dealt wth
cases where subsequent infornation led either to an
assessment after a prior assessnent or to an additiona
assessnment but had no application to cases in which the
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machi nery of s. 59(1) had not been operated.

The Privy Council accepted the contention of the taxpayer.
It held that before assessnments could be made, the " time
allowed " had to elapse. It, however, gave a narrow nmeani ng
to the words as to assessing for the first tine in s. 72, as
restricted to " cases in which, the machinery of s. 59(1)
havi ng been operated, no assessnent has been made ". Their
Lordshi ps gave three reasons for this conclusion, which nay
be set out in their own words:

“ If the power to make an assessnent under section 72
applies to the making of an original assessnent their
Lordships are unable to inply a termrestricting it to back
cases or making it ultra vires to operate it at any tine.
One would expect an opportunity to nmake a return to be a
condi tion precedent to assessnment. This is supported by the
provisions for personal allowances in Part VI of the Act.
If the respondent is right any person can be assessed
wi t hout havi ng® any such opportunity. There would be two
concur r ent jurisdictions, one provi di ng reasonabl e
protection for ~the taxpayer and the other providing no
protection quoad the original assessnent, apart froma right

to appeal. Such a construction seens to their Lordships in-
consistent with the general and mandatory provisions of
section 71. That” section is providing. how all origina

assessnents are to be nade.

Section 72 deals, inter alia, with additional assessnents,
with cases in which, owing presunably  to subsequent
i nformation, the Revenue desires to
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reopen what had apart from section 72 been settl ed. Havi ng
regard to the wording of section 71 it seens to their
Lordshi ps necessary to restrict the words as to  assessing
for the first tinme in section 72 to cases in which, the
machi nery of section 59 (1) having been operated, no

assessment has been nmade. So far~ as the taxpayer is
concer ned, after be bad made his return or  had an
opportunity of doing so, it was settled that be was under no
liability to tax for that year. Subsequent i'nfornmation

| eads the Revenue to reopen the matter and decide that he
ought to be assessed.

Section 72 is dealing with the reopening of cases which had
been settl ed under the normal procedure. ~This explains the
fact that section 72 contains a prima facie limtation of
seven years whereas section 71 contains no linmtation. O
the respondents’ argunents this seens inexplicable. On the
ot her argunment it seens reasonable that there should after a
certain tinme be no reopening of what has been settled unl ess
there has been fraud or willful default.

The construction al so gains support fromthe words ’ought to
have been charged’, when they occur for the second tine in
section 72. They there apply to ' such amount’ as well as
such additional anount’. "

The case, though it is easily distinguishable on the ground
that the African Act and the Act are not in pari materia
shows that by the compul sion of the |anguage enployed and
the schene of taxation, a restricted neaning nay have to be
given to certain general words. Wen such a claimis nade,
only the statute under which the claimis nmade, can be the
gui de and not another not in pari material. The decision is
al so di stingui shable on the ground that there a notice under
s. 59 (1) was pending and the " tine allowed " had not
expired.

The assessee relies upon a decision of the Bonbay H gh Court
i n Conmi ssioner of Incone-tax v. P. N. Contractor (1), where
the previous year ended on March 31,1934. No notice was
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served on the assessee under s.22(2)of the Indian |Incone-tax

Act during

(1) [1937] 5 I.T.R 338.
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the year of assessnent. Then a notice under s. 34 of the
I ncome-tax Act was served on June 26, 1935. It was held by

Beaurmmont, C. J., and Rangnekar, J., that s. 34 of the Indian
I ncome-tax Act was wide enough to include those cases in
which there was no notice under s. 22 or a first assessnent.
Beaurmmont, C. J., dissented fromthe observations of Sir
George Rankin in are Lachhiram Basantlal (1) rmade obiter

that " incone cannot be said to have escaped assessnent
except in the case where an assessnent has been made which
does not include the income ", and observed

" Under s. 34 what nust be escaped is assessment and that
nmeans the whol e process of assessnent, which, in the case of
i ndividuals, starts with the service of a notice wunder s.
22(2).. The liability to assessnment is a risk to which every
person in British India entitled to inconme is liable, and

cannot . 'see why the process of assessment has not been just
as much escaped by a person who receives no notice under s.
22(2) as by a person who receives such a notice which proves

in fact ineffective. It seens to ne that a person who
recei ves no notice under s. 22(2) has escaped assessnent,
al t hough, through no fault of his own, the process of

assessnent has never’ been set in notion.
The assessee also relied upon Comm ssioner - of |ncone-tax,
Burma v. Ved Nath Singh (2), where Roberts, C J., Ma Bu
and Dunkl ey, JJ., observed:

" W are of opinion that s. 34 is applicable to cases in
which either no assessnent -at all has been nade  upon the
person who received the income, profits or gains liable to
assessnent, or, where an assessnment has been made . in the
course of the year, but some portion of the incone, profits
or gains of such assessee for sone reason or other has not
been included in the order of assessment; such income is
income which has ' escaped assessnent’ in the year, and
falls within the ambit of s. 34 of the Act. "

These cases arose before the anendnents of 1939 -and in those
days there was no provision for a genera

(1) (21931) |I.L.R 58 Cal. 909, 912.

(2) [1940] 8 I.T. R 222,
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notice such as is now i ssued under s. 22(1). Even in those
days, the return asked for the particulars of the tota
income during the previous year. Thus, at the end of the
assessment year it was not possible to issue a notice for a
back period beyond the previous year. By the force of s.
22(2) it could be said at the end of any assessnent’/ year
that in so far as the incone of the correspondi ng  previous
year was concerned, it had escaped assessnent. The | ogica
result of this was that if no notice calling for a  return
under s. 22 was issued within the assessnent year, then s.
34 was the only neans to get at the tax: See Rajendra Nath
Mukerjee v. Conm ssioner of Incone-tax (1). The schene of
the Indian Inconme-tax Act is entirely different, and by
fixing atime limt for the issuance of a notice wunder s.
22(2) makes it clear that in s. 34 of the Indian Incone-tax
Act the words "escaped assessnment " ex facie covered al
cases of escaped assessnent whether within or wthout a
prior assessnment. The assessnment there 'escapes’ when once
the assessnment year expires. The cases under the |nconetax
Act which expound s. 34 are, thus, not in point.

The cases of this Court relied upon by the assessee also do
not help. |In Kamal Singh v. Conm ssioner of Incone-tax (2),
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it was held that the word i nfornmation was w de enough to
include information as to the true and correct state of the
| aw and the word " escaped was W de enough to cover cases
of inadvertence or oversight on the part of the assessing
aut horities. In Commi ssioner of Income-tax v. Ranchhoddas
Karsondas (3), the respondent assessee had submitted a
"voluntary’ return showing no taxable incone’ and it was
held that the Incone-tax Officer could not ignore the return
and proceed under s. 34 of the Inconme-tax Act. In
Mahar aj adhiraj Sir Kameshwar Singh v. State of Bihar (4),
the income returned was not brought to tax and | ater under
Ss. 26 of the Bihar Agricultural Income-tax Act, 1938, it was
sought to be assessed. ' Section 26 of that Act was held to
cover such a case, and the |language of that section was
extrenmely wide. These cases are hardly in point.

(1) LR (21933) 61 1.A 10. (2) [1959] Supp. 1 S.C.R 10.
(3) [1960] 1 S.C'R 114. (4) [1960] 1 S.C.R 332.
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W are /'thus thrown back upon the construction of the two
sections, ~and mnust find out where the conpulsion of the
| anguage - enployed and the general scheme of the provisions
lead to. Before doing so, | shall discuss one other
ext raneous consideration called in aid by both the Tribuna
and the Hi gh Court. The Act followed the, Excess Profits
Tax Act, 1940, which provided for the |l evy of tax on excess
profits made during the chargeabl e accounting periods within
the termbeginning on the first day of Septenber, 1939, and
endi ng on the ‘thirty-first day ~of March, 1941. By
succeedi ng Fi nance Acts, the year 1941 was changed to 1942,
1943, 1944, 1945 and 1946. Thereafter~ cane the Act.
Sections 13 and 15 of the Excess Profits Tax Act  correspond
respectively to ss. 11 and 14 of the Act with the difference
that the limtation in s. 15 was five years. By Act 21 of
1947 (which inmrediately preceded the Act) this period of
limtation was renoved, by deleting retrospectively the
words " wthin five years of the end of +the chargeable
accounting period in question" froms. 15 of the Excess
Profits Tax Act. Thus, by the amendnent there was no
limtation for bringing to tax profits which -had ‘escaped
assessnment, and it was so held by Fal shaw and Kapur, JJ., in
Telu foam Jain & Co. v. Commi ssioner of Income-tax (1).

Now, the Tribunal and the High Court reason that it was the
sinplest natter for the legislature to have ,deleted simlar
Wrds froms. 14 of the Act, if the intention was to create
no limtation for the assessnent of profits which had not
been assessed before. The fact that there -~ was no
corresponding change in the Act, it is said;, shows that no
first assessment or reassessnment could be nade after a | apse
of four years.

This argunent views the matter from one angle only. There
is another side to it whichis equally plausible. The
intention of the legislature in naking the anendnent in the
Excess Profits Tax Act was manifestly to make the tax
| evi abl e by a first assess-(1) rent and also by a
reassessnent without any Ilimt of tine. After t he
amendnment, no limtation existed ,either ins. 13 or s. 15
of the Excess Profits Tax Act.

(1) [1955] 27 I.T.R 94.
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Such assessnent or reassessnment could be nade at any time or
even after considerable tine. The question of hardship

i nvol ved in calling for returns after the |apse of
consi derable time, which has wei ghed heavily with the High
Court, did not seemto have distressed the |egislature. It

is thus inpossible to think that the legislature left the
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Act untouched froma converse notive. W nust not forget
that the Act was then freshly enacted, and the first
chargeabl e accounting period was hardly over for any
assesesee and every case of escaped assessment or under-
assessment was also well within the tine prescribed by s. 14
of the Act. There would hardly be any present need for such
a drastic provision to start with. It mght well have been
thought that there would not be cases in which four vyears
could not be considered anple, except those cases where a

particul ar business was never brought to tax at all. For
that, it mght equally have been thought that s. 11, as is
cont ended by the Comm ssioner, was sufficient. The

amendment in s. 15 of the Excess Profits Tax Act m ght have
been advisedly nmade to reach even those cases where though
the profits of a business had once been brought to
assessment, they needed to be re-assessed even though the
first assessment resulted in some tax or no tax. For those
cases /it mght have been felt that the limt of five years
ought 'to go.

If this is as good an expl anation of the intention of the
| egi sl ature in anending s 15, then'the reason given by the
Hi gh Court 1is not the only explanation, and it cannot be

accept ed. If the “intention of the legislature can be
gathered in two different ways, it is sheer speculation to
say which is the true intention. As said earlier, it is

al ways inadvisable to go by a supposed intention of the
| egi slature and | construe the words of the statute in the
[ight of that supposed intention. ~The intention nust be
gathered from the words of the section in which the
| egi sl ature has chosen to express its intention and not vice
versa. | amaccordingly of the viewthat this ground is not
val i d.

The Hi gh Court and the Tribunal read s. 11(1)  sonmewhat
differently. According to the Tribunal
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the notice under that section nmust issue before the end of
the chargeabl e accounting period, and according to/the Hgh
Court, wthin four vyears fromthe end thereof There is
nothing in the section which justifies any of these two
readi ngs. Three classes of persons-are there nentioned.
They are (a) persons believed to be engaged in any business,
(b) persons believed to have been so engaged in any
char geabl e accounting period, and (c) persons believed to be
otherwise liable to business profits tax. The first two
categories clearly show that whereas for the first category
the assessee nmust be engaged in business in the year of
notice, for the second category the notice may issue in
respect of a back chargeabl e accounting period. The words "
to be engaged " and to have been so engaged . during any
chargeabl e accounting period " cannot but refer to ™ current
" and " back " chargeabl e accounting peri ods. The latter
words plainly refer to a , back" period and the word " any "
shows that it need not be the " back " period imediately
preceding the " current char geabl e accounting period only:
Indeed, it is possible to issue the notice under s. 11(1)
after March 31, 1949, in respect of the very first
chargeabl e accounting period and also every succeeding
period lying within the termbeginning on April 1, 1946, and
endi ng on March 31, 1949.

If this be the natural nmeaning of the section and this
neaning is nade nore probable by the residuary category,
viz., persons otherwise |iable to pay business profits tax-
it is an irresistible conclusion that no period conparable
to the assessnment year under the Income-tax Act was either
i ntroduced or contenpl ated. The distinction between " back "
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chargeabl e accounting periods and "current" char geabl e
accounting periods al so disappears. Unless one can say when
or after how nuch |lapse of tine profits escape assessnent,

s. 14 cannot be nade applicable at all. Section 4 of the
Act says that in respect of any business to which the Act
applies, there shall be charged, levied and paid a tax

referred to as the business profits tax. The liability that
is incurred can only be discharged by paynent of the tax and
the charging and | evying

132
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are duties laid upon the Incone-tax Officers who execute
them by issuing a notice under s. 11 and by assessing and
denmandi ng the tax. For this purpose, any person believed to
be engaged in businessto which the Act applies, or to have
been so engaged or to be otherw se liable can be called upon
to make a return.~ O course, the proceedings thus initiated
may or may not-result in tax, \but that is another matter.
This is/ the first operation of the Act against a Ilikely
t axpayer-. For this purpose, it is adnitted, on all hands,
there is - no express limtationin s. 11(1) or el sewhere.

The question next is whether there is anything in s. 14,
which inpliedly inposes such a limtation. That section
deals wth " escaped assessnent under - assessnment " or
excessive relief /". The last two categories ex facie refer
to an assessnent after a prior assessnent. The question
thus is whether the words " escaped assessnent ", refer also
to an assessnent after a prior assessnent,. The word "
assessment ", was explained by the Judicial Comrmittee in
Conmi ssi oner of Incone-tax v. Khenthand Randas (1). It
sonetinmes neans the conputation of inconme or profits,
sonetines, the determ nation of the anobunt of tax ' payabl e,
and, sometimes, the whole procedurelaid down in ‘a taxing
Act for inposing the liability on an assessee. In  s. 14
where the words " escaped assessnent are used, it neans
that there was a determ nation of the amount of /the tax
payabl e but sone profits escaped that process either wholly
or partly.

Profits cannot be said. to have escaped assessnment when
there are proceedi ngs af oot and assessnent is being nade.
In ny opinion, they cannot be said to have escaped
assessment when they are exposed to assessnent and
assessment has yet to be done. It is to be noticed that s.
14 requires " definite information in the possession of
the Incone-tax Officer and to " discovery " by him of the
fact of escaped assessnment as a condition precedent to
action wunder that section. |If under s. 4 the liability to
tax exists and there is no limtation, and if wunder s. 11(1)
it can be

(1) (1938) L.R 65 I.A 236.
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enforced without any linit as to tinme, the profits cannot be
said to have escaped assessment any nore than wher e
assessment proceedi ngs are afoot and are not yet over. ~This
is not a case where by the operation of some other period of
[imtation the assessnent proceedi ngs can be said to be out
of reach of the Departnment. |If the profits are still
assessable by reason of the charge under s. 4 and are
subject to the process under s. 11(1), there is no " escaped
assessnment ". There are here no "back" periods which cannot
be reached under s. 11 like the period prior to the previous
year of the Incone-tax Act, for which only s. 34 is
avai | abl e. Al'l  chargeabl e accounting periods are on the
sane footing, and s. 11 is wi de enough to reach all of them
Further, it is to be noticed that there is no time limt for
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conpl eting an assessnent once begun. Also, if profits which
have never been processed can be dealt with both under ss.
11 and 14 and both have the lint of 4 years, why have two
sections, one depending on belief and the other on definite
information ? W mnust | ook to sone different nmeaning and
different fields of operation. That can only be if the
words " escaped assessnent are given a restricted neaning
ins. 14.

In this view of the scheme of the Act and the clear words of
s. Il (1), it seenms difficult to put alimt of tine because
one is contained ins. 14 in respect of profits escaping
assessment . No doubt, both the sections nust be construed
har moni ously ; but as was observed by Sir Lawence Jenkins
in Mhammad Sher Khan v. Seth Swani Dayal (1), t he
provi si ons of one section cannot be used to defeat those of
another, wunless it is inpossible to effect reconciliation
bet ween them Equal Iy both sections nmust not be nmade to
operate in the sanme field. In the Act with which we are
concerned, reconciliation is only possible if the words of
s. 11(1) ~and s. 14 are given neanings w thout inporting
certain —inplications fromone into the other, and the only
way different fields-can be found is to read t hem
differently. The interpretation of the Hi gh Court, if | may
figuratively describe it, makes the two sections march hand
in hand during the four

(1) [21922] L.R 49 /1.A 60.
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years which ex facie could not have been intended, as one
section depends wupon the entertainment of belief and the
other section requires definite information |leading to a
positive discovery.

Read in this way, it is clear that s. 11 effectuates the
assessnment, |evy and collection of tax from persons believed
to be liable, while s. 14 enabl es a reopening of cases where
after an assessnent there is discovery that profits have
escaped assessnent due to one reason or another. The use of
the words " escaped assessnent” in the context of / the Act
has reference only to those cases where profits of a
busi ness were brought to process once but for ~some  reason
some profits escaped assessnment or were under-assessed or
received excessive relief. The insistence upon definite
information leading to such a discovery before action is
taken under s. 14, also points in the sane direction. "
Definite information " denotes that there is sonething
di scovered which can denmonstrate the falsity of something
done previously. The existence of belief shows t he
possibility of there existing some profits which need to be
t axed. VWereas " definite information points to a state
of affairs in which though there was a processing of the
profits before, sonething definite having been found out the
result of that processing is discovered to be incorrect, the
word " belief " in s. 11 shows that the Incone-tax O ficer
is to enbark upon a first enquiry as to whether the business
cones within the purview of the Act or not.

To summarise, therefore, though it is possible to nake the
chargeabl e accounting period correspond to the 'previous
year’ under the Income-tax law, there is no method by which
the conception of an assessnent year can be brought in. To
say that s. 11 operates for full four years is to find not
an " assessnent year but an assessment period Duri ng
the course of those four years, the tax would be realisable
under s. 11, because the assessnent period could not be said
to be over. But then, there would be no room for the
operation of s. 14, particularly where it speaks of "
escaped assessnent ". During the whole of the four years,
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there woul d never be any escaped assessnent, and there would
be no further tine available
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for the operation of s. 14. Even on this reasoning, some
meani ng ot her than what prevails under the Incone-tax Act
will have to be given to the same words by the comnpul sion of
the | anguage enployed in ss. 11 and 14. On the reasoning of
the H gh Court, the whole of the period of four years would

be the " assessnent period ". It would begin at the end of
the chargeabl e accounting period and end after the | apse of
four years. It would enbrace all the chargeable accounting
periods within reach. But then, s. 14 also operates in the
sane nmanner and for the sane tine. This construction
renders s. 14 otiose.

Nor do | think that thereis any unreasonableness in the

construction, which 1 have indicated above. The |egislature
m ght have been solicitous that persons who have been
subjected to the process of assessnent once should not be
exposed 'to a second peril except wthin the reasonable
period. ‘of ~ four years from the end of the chargeable
accounting period; but it didnot viewin a simlar way
those persons who were never troubled before but whose
liability to pay tax renmained unaltered. The notive wth
which Iimtation was introduced in one section cannot be the
notive for the Courts to introduce the sane period in quite
another section. To adopt the reasoning of the Hi gh Court
woul d be to make no distinction between ss. 11 and 14 and to
render meani ngl ess the fiction to befound in the |ast words
of s. 14. For profits which have never been brought to
assessment, there would be two notices possible in some
cases, one under s. 11 (1) and the other under s.. 14, one
requiring only the entertainnent of a belief as to a certain
state of things and the other requiring definite information
and discovery that profits have escaped assessnent. These
two conditions cannot co-exist in the sane case. Harnonious
construction requires that there should arise no inpossible
situations. Such situations are avoided if the operation of
s. 11 is confined to those cases where there has been no
prior assessnent and the operation of s. 14 to those cases
wher e after a prior assessnent. there is an escaped
assessment, under-assessnent or excessive relief. For _the
subsequent and reopened assessnent there is alimt of
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four years, but for the assessnment for the first tine there
isnolimt.

I  have looked into the Rules framed under the -Act. No
doubt, R 50 speaks of a period during which refunds can be
claimed, and it nay be argued that this rule has to be
interpreted in harnony with the Act. |[If the Rule cannot be
reconciled with the Act, then the Rule nust fail. See
Maxwel | on Interpretation of Statutes, 10th Edn:; p. 51

where the foll owi ng passage occurs:

" If reconciliation is inmpossible, the subordinate provision
must give way, and probably the instrument would be treated
as subordinate to the section.”

See also Institute of Patent Agents v. Lockwood and M nister
of Health v. R Ex parte Yaffe (2 ). The breakdown of R 50
would leave into operation R 48, which is wthout any
[imtation of tine, and refunds woul d be available under
that Rule. This argument receives great support from the
fact that under the Excess Profits Tax Act ss. 48 and 50 of
the Indian Income-tax Act, were brought in nmutatis nutandis.
If, as has been shown above, there is no limtation either
under s. 13 or s. 15 of the Excess Profits Tax Act s. 50
will have to be applied to that Act without any limt as to
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tinme. It appears to nme that R 50 is not franed in
consonance with the spirit underlying s. II, and if it was
necessary for ne to say so, | would have been disposed to

thinking that being a Rule of the Board of Revenue, it would
have to give way, even though under the Act it has to be
read as a part thereof. This argunent, therefore, has no

validity.

In ny opinion, the answer to the first question should be in
the affirmtive. In view of this answer, the second
guestion would not fall to be answered. | would, therefore,

all ow the appeal with costs here and bel ow.

BY COURT: In accordance with the judgnment of the majority,
the appeal is dismssed with costs.

Appeal dism ssed

(1) [1894] A C. 347, 360.

(2) [1931] A C. 494, 503.




