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PETI TI ONER
STATE OF WEST BENGAL

Vs.

RESPONDENT:
RASHMOY DAS AND ORS

DATE OF JUDGVENT: 01/ 12/ 1999

BENCH
K. T. Thonas, M B. Shah

JUDGVENT:

THOWVAS, * J.
Leave granted.

The High Court seens to have pre-enpted | aunching of
prosecution proceedi ngs agai nst the respondent as the High
Court pre-maturely /stepped in with an order of quashment.
State of West Bengal has therefore chal l'enged the said order
of the H gh Court in'this appeal by special |eave.

The facts which appellant has set up against the.
respondents which led to the aforesaid order are the
fol | owi ng:

A search was conducted by the officers of the Excise
Department of the West Bengal State, at the office-cum
godown of an institute called Ma Honeo Inplex India Private
Limted on 22.3.1996. A huge quantity uf spirit (9, 683
litres) was seized therefrom As the storing  of such
spirit, according to the officers, was wthout support of
any valid authority, they took sanples fromthe contraband
and forwarded themto the Chenical Examiner for the purpose
of testing them in the |aboratory. On the sanme day the
officers arrested two persons. They were produced before
the Sub-Divisional Judicial Magistrate, Alipore who |ater
rel eased themon bail. The three respondents in-thia appea
noved the sessions court for anticipatory bail ~and the
sessions judge granted an order in their favour on
16. 4. 1996. .1 On 19.10.1935, the Chemi cal Exam ner
forwarded the report of analysis of the sanples. The
officers of the Excise Departnent took the view that
respondents, besides those who were arrested at the first
i nstance were al so

responsi ble for the storage of the contraband and al
of themare |iable to be prosecuted for v.ario .i.s offences
under the Bengal Excise Act 1909 (for short the "Act’).

As they proposed to | aunch prosecution agai nst those
persons they realised that there were two hurdles to be.
ci rcumvent ed. First is. Section 92 of the Act contains a
rider that institution of the prosecution was to be nmade
after the expiry of six nonths fromthe date of conm ssion
of offence, only with the sanction of the State Governnent.
The second wag that under Section 167(5) of the Code of
Crimnal Procedure (West Bengal Amendnent) an order of the
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Magi strate’ was necessary for continuing the investigation
beyond six nonths fromthe date of arrest of the accused.
As per the said sub- section if investigationin a case
triable by a nmgistrate as sumons case could not be
concluded within six nonths fromthe date on which the
accused was arrested or nade his appearance, the mmgistrate
shall rmmke an order stopping . further investigation, into
the offence and shall discharge the accused unless the
officer making the investigation satisfies the nmmgistrate
that for special reasons and in the interest of justice
continuation of the investigation beyond the said period is
necessary. This is a special provision applicable only in
the State .of West Bengal.

By the tinme the Excise Oficers received the report
from the Chenical Exam ner the period of six nonths got
expired. Hence they adopted a twin neasure - one, seeking
the order of the mmgistrate for continuing the investigation
and the other, seeking the State Governnent’'s order
sancti oni'ng prosecuti on.

Though the magistrate initially granted further tine
to conplete investigation that period too expired and the
officers again approached the magi strate for further
ext ensi on whi ch /was~ granted. In the  neanwhile, the
respondents noved the nagistrate to di scharge themfromthe
said case on the ground that the State failed to |aunch the
prosecution within the period of six months fromthe date of
the alleged conmi ssion of offence. But the nmgistrate
dism ssed the petition against which the respondents noved
the High Court in revision. Learned Single Judge of the
Hi gh Court disposed of the said revision as per the inpugned
order and all the proceedi ngs agai nst the respondents were
guashed.

On behalf of the respondents-it was submtted before
the High Court, inter aiia, that as per the provisions of
the Act the Magistrate had no authority to extend'the tine
of filing the Police Report and that steps should have been
initiated for securing sanction within the period of six
nmonths from the date of occurrence. It appears that the
| earned Single Judge has upheld the said —argunent which
could be discerned fromthe foll owi ng observati ons:

"I'n the background of the above submissions it appears
that failure of the prosecution to apply for sanction before
the expiry of the period of six nonths when it was unable to
file the prosecution report wthin six nonths and its
failure to produce the sanction order as yet and.its further
- failure to file the prosecution report by now have
entitled the accused persons to be discharged -and the
proceedi ngs quashed. "

Learned Judge further observed that "where the
prosecution intends to file the prosecution report beyond
the prescribed period of six nonths for initiation of
proceedings with a view to take cogni sance by the Magistrate
it must come wth the sanction order together wth the
prosecution report. In the instant case neither the
prosecution report has been filed before the Magi strate &s
yet nor the sanction order has been produced."

The final operative portion in the inpugned judgnent
is "in the light of the above discussions the petition 1.3
al  owed and the proceedi ngs quashed.
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Shri  Tapas Chandra Ray, |earned senior counsel who
argued for the appellant State has subnmitted that when the
Hi gh Court found that the prosecution report has not been
filed there was no scope for ordering quashnent of the
proceedings. There is nerit in the said contention that the
Hi gh Court cannot quash sonething which was non-existent.
There is no necessity for quashing prosecution in
anticipation or initiation of such prosecution proceedings.
Further |learned Single Judge has not correctly interpreted
Section 92(1) of the Act. The sub-section is extracted
bel ow.

"92. Limtation of suits and prosecutions.- (1) No
Cvil Court shall tryany suit against the Government in
respect of anything done or alleged to have been done, in

pursuance of this Act, and except with the previous sanction
of the State Governnent, no Magistrate shall take cogni zance
of any charge made agai nst any Excise Oficer under this Act
or any ‘other lawrelating to the excise revenue, or nmade
agai nst any other person under this Act, unless the suit or
prosecution is instituted within six nmonths after the date
of the .act conplained of."

W need not 'bother ourselves iri this case about the
constraint inposed by the section on the civil courts which
alone is covered by first paragraph of the said provision
The power of criminal courts in taking cognizance of an
of fence under the Act has been circunscribed by the second
paragraph of the section. -Nevertheless areading of it
nakes the position clear that. there is no ban on the
nmagi strate against taking cognizance of the offence under
the Act if one of the two conditions'is satisfied. If the
prosecution has been. instituted within six nonths of the
act alleged there is no question of producing any sanction
as the mgistrate would then be free to take cognizance
under the Act. But if the aforesaid six nonths period is

over the court can still take cognizance of the offence
under the Act when the prosecution.is instituted with the
previous sanction of the State Government. In other words

the only requirement for initiating prosecution proceedings
against an offender after the expiry of the period of  six
nonths from the date of the act alleged is that such
institution should be acconpani ed by the sanction granted by
the State Governnent for such institution.

It has to be noted that after the initial period of
six months is lapsed no further period of Ilimtation is
prescribed in the Act for instituting the prosecution
supported by the

sanction. O course such institution may be subject
to the other general provisions contained in the Coda of
Crimnal Procedure. The reasoni ng adopted by the | earned

Single Judge that steps for obtaining sanction .should have
been adopted before the expiry of the first six nonths
period has no support in Section 92 or any other provision

of the Act. However even the necessity for obtaining
sanction would arise only if the prosecution has not been
instituted till the expiry of the said period of six nonths.

Hence fchere 1is no scope for suggesting that the officer
should have comenced proceedings for securing sanction
before the expiry of the said period of six nonths. | f
papers are conplete for |aunching the prosecution before the
expiry of the said period they can straight away approach




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

the magistrate for initiating such prosecution. Ho question
of sanction would then arise. So the need for obtaining
sanction would arise only after the expiry of the said
peri od of six nonths.

Attention of the | earned Single Judge should have been
drawn to an earlier decision rendered by a Division Bench of
the Calcutta Hi gh Court in Superintendent and Renenbrancer
of Legal Affairs, Wst Bengal vs. Mihendra Singh (1972
Crimnal Law Journal 544). |In the said case the situation
was that the nmgistrate pasted an order discharging the
accused in a

prosecution for certain offences under the Act on the
premise that no nmmgistrate could take cogni sance of the
affence as the initial period of six nonths had already
expired. The Division Bench of the H gh Court interfered
wi th that order and observed thus:

"The bar ~therefore to the institution of t he
proceedi ngs wthout a previous sanction as enjoined under
Section 92 of Bengal ~Act V of 1909 relates only to a
prosecution instituted after six nmonths but if and when the
sane is instituted within six nonths, no such sanction would
be necessary. The enphasis therefore put by the |egislature
is on a sanction on the expiry of six nonths and the said
provisions do not constitute ' any bar sinmpliciter as M.
Das cont ended. Therefore, the ratio of  the |[earned
Magi strate’s order « in this context are not correct. The
State Government can conformto the requirenents of the
statute on expiry of six nonths by getting a sanction before
the court takes cognizance. It is, therefore, premature at
this stage to hold that there has been a statutory
[imtation and that Section 92 of the Bengal Act V of 1909
| ends assurance to the sanme."

W have no doubt that thelearned Single Judge had
m ssed the correct |legal position.laid down by the Division
Bench in the aforesaid decision. For all those reasons we
all ow this appeal and sot aside the inmpugned judgnent.

Learned counsel for the respondents pleaded that ~the
respondents nay be allowed to raise all other contentions
regarding the nmaintainability of the prosecution. It is

needl ess to observe that it is open to the rspondents
to rai se whatever contention they think proper for resisting
the prosecution pitted against them




