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JUDGVENT:

D. P. Wadhwa, J.

This is landlords appeal. There are two appellants.
They filed a suit for eviction against the respondents,
nunbering three, under the provisions of the Bonbay Rents,
Hotel and Lodgi ng House Rates Control Act, 1947 (for short,

the Act). There ' were four grounds- of eviction : (1)

non- paynent of rent; (2) subletting; (3) danage to the
prem ses; and (4) bona fide need of ~the appellants
t hensel ves. Suit of the appellants was di smssed by the
trial court on all the grounds. Appellants appeal ed agai nst
that order. The appel |l ate Court, however, held that the
first respondent, the tenant, defaulted in paynent of. rent
and was liable to eviction on'that ground but since the

second respondent was a |awful sub-tenant, no decree or
or der for eviction could be( passed agai nst second
respondent. QO her grounds of eviction were again held
agai nst the appellants. Appel lants then filed a wit
petition in the Bonbay H gh Court which was disnissed by the
i mpugned judgment dated Decenber 22, 1995 by -a |earned
single Judge of the Hgh Court wth only nodification
holding that the tenancy of the first respondent stood
determ ned on April 17, 1982 and not on March 1, 1975 as was
held by the |ower appellate Court. Wile the Hgh Court in
the wit petition fixed the date determ ning the tenancy of
the first respondent on which date appeal of the appellants
was dism ssed, the first appellate Court had fixed the date
determ nei ng the tenancy of the first respondent when notice
i ssued by the appellants determned the tenancy of the first
respondent .

Suit premises is a shop in the city of Ahnmad. Nagar
wi t hin the jurisdiction of the Bonbay High Court.
Appel lants said that they had |l et out the shop premses to
the respondent who unauthorisedly sublet the same to the
second and third respondents. It has been held that the
third respondent was an enpl oyee of the second respondent
and this finding has not been chall enged before us by the
appel | ant s. In the notice dated January 16, 1975 sent by
the appellants denmanding arrears of rent, it was not
nentioned as to when there was subletting by the first
respondent to the second respondent. Admittedly both the
respondents are brothers. It was stated that the first
respondent had inducted the second respondent to the shop
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prem ses by taking a substantial amount of "pagri”. |In the
suit, however, it was nentioned that subletting was in the
year 1972 and 1973 and the rent was stated to be in arrears
from February 1, 1971 till the date of the filing the suit
whi ch was Septenber 9, 1975. Respondents denied that there
was any subletting. Their plea was in the alternative
one, that both the respondents were brothers and were joint
tenants and were working as partners and second, that the
first respondent left the premises in late 50s and al
through thereafter rent had been paid by the second
respondent even though the rent receipts were issued in the
nane of the first respondent. It was the second respondent
who signed on the counterfoils of the rent receipts. First
plea that the respondents were joint tenants was negatived.
It was held that the second respondent becanme sub-tenant in
50s and was, thus, protected from being evicted even though
the ground of eviction of the first respondent, the
tenant-in-chief ~being in arrears of rent, succeeded. First
appel | ate Court came quite heavily on the appellants hol ding
that they raised a false plea of subletting fromthe year
1972 and  1973. A presunption was drawn against the
appel lants, and in our viewrightly, as they failed to
produce the counterfoils of the rent receipts. Only two
grounds have been pressed before us in the present appeals:
(1) that since the first respondent was in arrears of rent
and there was default in not conplying with the provisions
of Section 12 of the Act in order to  save himself from
eviction, not only the first respondent but the second
respondent, assuming he is sub-tenant, would also be liable
to eviction; and (2) there has been unlawful subletting by
the first respondent to the second respondent. As far as
the second ground of subletting is concerned, we find that
the appellants came to the court with a specific plea that
the suit premises were sublet by the first respondent to the
second respondent in 1972 and 1973. Notice term nating the
tenancy was given on January 16, 1975. Courts have returned
the finding that though thereis subletting by the first
respondent to the second respondent but that subletting was
before 1959. That being so, Section 14 of the  Act  cones
into play and saves the second respondent fromeviction. As
noted above, H gh Court has held that the tenancy of the
first respondent stood determned w.e.f. ~April 17, 1982 on
the date when the first Appellant Court delivered judgnment
holding that the first respondent was |iable to eviction on
the ground under Section 12 of the Act. Now fromthis date
it is the second respondent who becomes direct tenant under
the appellants. Section 15 of the Act, as it now stands,
provides that it shall not be lawful for the tenant to
sublet the whole or any part of the premses let to him or
to assign or transfer in any other manner his interest
t herein. After the comrencenent of the anmending  Act of
1973, a tenant is barred even to give on licence the  whole
or any part of the premses let to him Sub-section (2) of
Section 15 validates any sub-tenancy created before the
first day of February 1973 and in that case a tenant is not
liable to eviction under clause (e) of sub-section (1) of
Section 13 of the Act. W nmmy at this stage refer to the
rel evant provisions of |aw under the Act. Section 5(11) of
the Act defines tenant which is as under: - "5 (11
"Tenant"” neans any person by whom or on whose account rent
is payable for any prem ses and i ncl udes: -

(a) such sub-tenants and other persons as have derived
title under a tenant before the 1st day of February 1973;
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(aa) any person to whominterest in prem ses has been
assigned or transferred as permtted or deened to be
permtted, under section 15;

(b) any person remmining, after the determination of
the |lease, in possession, with or without the assent of the
landlord, of the premses |leased to such person or his
predecessor who has derived title before the 1st day of
February 1973;

(bb) such |licensees as are deened to be tenants for
the purposes of this Act by section 15A;

(bba) the State Governnent, or as the case nay be, the
Covernment allottee referred to in sub-clause (b) of clause
(1A), deened to be a tenant, for the purposes of this Act by
section 15B

(c) (i) in relation to any prem ses |let for residence,
when the tenant dies, whether the death has occurred before
or after _the comencenent of the Bonbay Rents, Hotel and
Lodgi ng House Rates Control” (Amendment) Act, 1978, any
menber of the tenants fanmily residing with the tenant at
the time of his death, or, in the absence of such nenber,
any heir of the deceased tenant, as may be decided in
default of agreenent by the Court;

(ii) inrelation to any prenises |let for the purposes
of education, business, trade or storage, when the tenant
dies, whether the death has occurred before or after the
commencenent of the said Act, any nenber of the tenants
famly wusing the prem ses for the purposes of education or
carrying on business, trade or storage in the premi ses, with
the tenant at the tine of his death, or, in the absence of
such nenber, any heir of the deceased tenant, as may be
decided in default of agreenent by the Court.

Expl anation.- The provisions of this clause for
transm ssi on of tenancy shall not be restricted to the death
of the original tenant, but shall apply, and shall be deemed
always to have applied, even on the death of any subsequent
tenant, who becomes tenant under these provisions on - the
death of the |ast preceding tenant."

Section 12 deals wth the ground of eviction when

tenant is in arrears of rent and is as under: - "12. No
ejectment ordinarily to be nmade if tenant pays or is ready
and wlling to pay standard permtted increases. (1) A

| andl ord shall not be entitled to the recovery of possession
of any prem ses so long as the tenant pays, or is ready and
willing to pay, the anobunt of the standard ‘rent and
permitted increases, if any and observes and perfornms the
other <conditions of the tenancy, in so far as they are
consistent with the provisions of this Act.

(2) No suit for recovery of possession shall be
instituted by a landlord against tenant on the ground of
non- paynment of the standard rent or permitted increases due,
until the expiration of one nonth next after notice in
witing of the demand of the standard rent or permtted
i ncreases has been served upon the tenant in manner provided
in section 106 of the Transfer of Property Act, 1882."

Sub-section (3) of Section 12 as it stood before its
anmendnent in 1986 was as follows: -
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"3(a) Where the rent is payable by the nonth and there
is no dispute regarding the amount of standard rent or
permtted increases, if such rent or increases are in
arrears for a period of six nonths or nore and the tenant
negl ects to make paynent thereof until the expiration of the
period of one nonth after notice referred to in sub-section
(2), the Court shall pass a decree for eviction in any such
suit for recovery of possession

(b) In any other case no decree for eviction shall be
passed in any such suit if on the first day of hearing of
the suit or on or before such other date as the Court may
fix, the tenant pays or tenders in Court the standard rent
and pernmitted increases then due and thereafter continues to
pay or tender in Court regularly such rent and permtted
increases till the suit is finally decided and also pays
costs of the suit as directed by the Court."

Afterits anmendnent as aforesaid, it reads:

"(3) No decree for eviction shall be passed by the
Court in any suit for recovery of possession on the ground
of arrears of standard rent and permtted increases if, on
the first day of 'hearing of the suit or on or before such
other date as the Court may fix, the tenant pays or tenders
in Court the standard rent and permitted increases then due
and together with sinple interest onthe anbunt of arrears
of such standard rent and permtted i ncreases at the rate of
ni ne per cent per annum._ and thereafter continues to pay or
tenders in Court regularly such standard rent and permtted
increases till the suit is finally decided and also pays
costs of the suit as directed by the Court;

Provi ded that, the relief provi ded under this
sub-section shall not be available to a tenant to whom
relief against forfeiture was (given in any two suits
previously instituted by the | andl ord agai nst such 'tenant."

Section 13 of the Act gives various other grounds for
eviction of the tenant. This Section in relevant part i's as
under: -

"13. When Ilandlord nay recover possession. (1)
Not wi t hst andi ng anything contained in this Act but ~ subject
to the provisions of Sections 15 and 15A, a landlord shal
be entitled to recover possession of any premises if. the
Court is satisfied

(a) to (d)

(e) that the tenant has, since the comng into
operation of this Act, unlawfully sublet, or after the
commencenent of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control (Anendnent) Act, 1973, unlawfully given on
licence, the whole or part of the prenises or assigned or
transferred in any other manner his interest therein;

(f) to (1) "

Section 14 contains provision as to when a sub-tenant
becormes a tenant, which is as under: -

"14. Certain sub-tenants and |icensees to becone
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tenant on determ nation of tenancy. (1) Wwen the interest
of a tenant of any premises is determined for any reason

any sub-tenant to whomthe prem ses or any part thereof have
been lawfully sub-let before the 1st day of February 1973
shal |, subject to the provisions of this Act, be deened to
become the tenant of the landlord on the same terms and
conditions as he would have held fromthe tenant if the
tenancy had conti nued.

(2) Wiere the interest of a licensor, who is a tenant
of any premises is determ ned for any reason, the |icensee,
who by section 15A is deened to be a tenant, shall, subject
to the provisions of this Act, be deemed to becone the
tenant of the landlord, on the ternms and conditions of the
agreenment consistent with the provisions of this Act."

VWhen the Act was enacted a sub-tenant was saved from
the eviction if sub-tenancy 'had been created prior to
February /13, 1948.  Under the Ordinance of 1959, which was
subsequently replaced by the Bonbay Act 49 of 1959, a |awfu
sub-tenancy created prior to May 21, 1959 was al so saved.
Again by the anending Act (Bonmbay Act 18 of 1987) Ilawfu
sub-tenancies created prior to February 1, 1973 were saved.
Thus a sub-tenant is protected if sub-tenancy, which is
lawful, is created 'prior to February 1, 1973

Section 15 in relevant part is as under: -

"15. In absence of contract to the contrary tenant
not to sub-let or transfer or to give on licence. (1)
Not wi t hst andi ng anything contained in any | aw, but  subject
to any contract to the contrary, it shall not be Ilawfu
after the conming into operation of this Act for any ' tenant
to sub-let the whole or any part of the premises let to him
or to assign or transfer in-any other manner his interest
therein and after the date of commencenent of the Bonbay
Rents, Hotel and Lodging House Rates Control (Amendnent)
Act, 1973, for any tenant to give on |licence the 'whole or
part of such prem ses:

Provided that the State Government may by notification
in the Oficial Gazette, permt in any area the transfer of
interest in premses held under such | eases or class of
| eases or the giving on |licence any prem ses or class  of
prem ses and to such extent as may be specified in the
notification."

As noted above, the fact is nowa tenant! is barred
fromeven giving on licence any prem ses or any part thereof
after February 1, 1973 unless of course contract between him
and the landlord so provided. Proviso to the" Section
however, renmoves the bar in the circunstances nmentioned
t herein.

Section 28 of the Act deals with jurisdiction of the
Courts.

M. Copal Jain, |earned counsel for the appellants
real i sed the weakness of his case for eviction on the ground
of sub-tenancy as provided in clause (e) of sub-section (1)
of Section 13 of the Act. Creation of sub-tenancy in favour
of the second respondent by the first respondent has been
proved to be lawful fromthe date rmuch earlier to the vyear
1959. Under Section 14 of the Act second respondent is
deemed to have becone tenant of the appellants on the same
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terns and conditions as they would have held fromthe tenant
if the tenancy had continued. M. Jain then contended that
since the tenant had contravened the provisions of Section
12 of the Act he was liable to eviction and since the second
respondent, the sub-tenant clains through him he is also
l[iable to eviction inasmuch under clause (11) of Section 5
of the Act tenant includes sub-tenant. W do not think that
is the correct interpretation to be given to clause (11) of

Section 5 of the Act. Under Section 14 of the Act
sub-tenant becones tenant only after the tenancy of the
tenant is determined. |In the notice dated January 16, 1975,
the appellants have clained rent only from the first
respondent. It is his tenancy which is determ ned and the
allegation is that the first respondent inducted the second
respondent to the suit prenmises. 1In the suit also it is the

first respondent agai nst whom ground for eviction on the
ground of non-paynent of rent under Section 12 of the Act is
advanced. The ~first Appellate Court rightly held that a
noney decree for ~non-paynent” of rent cannot be passed
agai nst. the second respondent when it was the first
respondent  who was in arrears of rent as clained by the
appel l ants and that the second respondent becones liable to
pay rent of the premises only fromthe date tenancy of the
first respondent s determ ned. Then M. Jain wanted to
invoke the doctrine of privity of estate and in that
connection he referred to a decision of this Court in
Surendra Kumar Jain vs. Royce Perira{(1997) 8 SCC 759].
In this case the Court said that findings as arrived at by
the appellate court ‘are findings of fact and were not |iable
to be interfered with by the H gh Court under Article 226 of
the Constitution. |In that case while the respondent-owner
had filed a suit against the appellant for possession and
for the arrears of paying guest charges, appellant had
contended that he was not a paying guest but was a tenant
and in support of his plea he relied on a letter witten by
the owner to the Bonmbay Minicipal Corporation in tax
proceedi ngs where he said that the appellant was paying rent
of Rs.200/- per nonth. The respondent-owner, ~ however,
produced a letter of the appellant wherein he adnmtted that
he was a paying guest. On this finding the Court dealt with
the question of the doctrine of privity of estate as under

" 8. So far as the contention of the appellant that
the respondent inforned the Corporation in.tax proceedings
that the appellant was paying rent of Rs.200 p.m, we may
state that the said statenent even if true stood rebutted by
the appellants letter dated 31.1.1974 admitting he was. in
possession as a "paying guest". Apart fromthat as pointed
out by the Privy Council in Alluri Venkatapathi Raju vs.
Dantul uri  Venkat anarasinmha Raju (AR 1936 PC 264: 63 IA
397) (AIR at pp. 268-269):

"it sonetimes happens that persons nake statenents
which serve their purpose or proceed upon ignorance of the
true position; and it is not their statenents, but their
relations with the estate, which should be taken into
consi deration in determning the issue."

The above observations were foll owed and applied by
Subba Rao, J. (as he then was) in Rukhmabai vs. Lal a
Laxm narayan (AR 1960 SC 335: (1960) 2 SCR 253)

We, however, fail to see as to how the appellants can
take advantage of the doctrine put forth is applicable in
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the present case in view of the specific provisions of |aw
and facts of the case, Assertion of M. Jain was that when
rent is in arrears, it is qua the prenmises and the
sub-tenant who is occupying the prenises would also be
liable for default in payment of rent of the prem ses and
thus could be evicted along with the main tenant. Thi s
argunent overl ooks the relationship of sub-tenant with the
mai n tenant when he woul d be paying the rent of the prenises
under his sub-tenanty and the requirenent of notice under
Section 12 of the Act. Definition of tenant under cl ause
(11) of Section 5 of the Act does include al so a sub-tenant
i nducted before February 1, 1973 and it neans when the
sub-tenant becones tenant on the determnation of the
tenancy of the nmain tenant. Reference was also made by M.
Jain to another decision of this Court in Arjun Khiam

Makhi jani vs. Jamadas C. -~ Tuliani and others (1989 (4) SCC
612) to contend that it is not-necessary for us to lean in
favour of the tenant. ~ W do not think this Court in any way
said to /'that effect in that case for M. Jain to advance
such a 'plea. That case was al so under the Act where the
Court was concerned withthe effect of sub-section (3) of
Section 12 of the Act before its amendnment in 1986 as the
decree in that suit for eviction had been executed when that
provision was in force. ~The appeal before this Court was by
the tenant and reliance was placed on sub-section (3) of
Section 12 after its amendment in 1986. In that context
this Court observed as under: -

" 7. Faced with this difficulty, |earned counsel for
the tenants wurged that sincethe Act was a beneficia
| egi sl ati on the tenants having deposited the arrears of rent
within the time granted by the Trial® Court and having
continued to deposit future rent thereafter the decree for
their eviction deserves to be reversed by this Court. ' In so
far as this submission is concerned, it may be pointed out
that in Ganpat Ram Sharnma and others v. Gayatri Devi,
[1987] 3 SCC page 576, while dealing with alnost a/ simlar
Rent Control Legislation it was held:

"But quite apart fromthe suit being barred by |apse
of time, this is a beneficial legislation, beneficial to

both the landlord and the tenant. It protects the tenant
agai nst unreasonable eviction and exorbitant rent. It also
ensures certain limted rights to the landlord to recover

possessi on on stated contingencies."

"9. VWen the Act contains provisions, some of which
fall under the category of beneficial legislation wth
regard to the tenant and the others with regard to the
landl ord, the assertion that even with regard to such
provisions of the Act which fall under the purview of
beneficial Ilegislation for the landlord an effort should be
made to interpret themalso in favour of the tenant 'is a
negation of the very principle of interpretation of a
beneficial |egislation on which reliance is placed on behal f
of the tenants. The argunent indeed is self-defeating and
only justifies the cynical proverb--Heads | win tails you

| ose. It is difficult to countenance the sentinental
approach made by |earned counsel for the tenants, for the
simple reason that as pointed out in Lathamv.R Johnson

and Nephew Ltd., [1913] 1 KB 398 (408) sentinent is a
dangerous will-o0-the-wisp to take as a guide in the search
for legal principles.”

M. N khil Sakhardande, |earned counsel appearing for
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the second respondent, contended that when the interest of
tenant is determined either under Section 12 or Section 13 a
sub-tenant would step into the shoes of the tenant and woul d
become direct tenant of the landlord fromthat date. In
support of his subm ssions he referred to a decision of this
Court in Hiralal Vallabhramvs. Kastorbhai Lalbhai and
others (1967 (3) SCR 343) and also to a decision of the
Bonbay High Court in Birdichand Hiralal Bhandari vs.
Sadashiv Maruti Borhade (1971 (73) BomL.R  887).

In Hralal Vallabhramvs. Kastorbhai Lal bhai and ors.
[1967 (3) SCR 343] landlord had filed a suit for eviction
under Section 28 of the Act on two grounds nanely: (1) that
the rent was in arrears for six nonths and (2) that there
was unl awful subletting by the three original tenants to the
appel l ant, who was inpleaded as fourth respondent. It is
not necessary to refer to various pleadings of the parties
and how the matter reached this Court. The argunment which
this Court was considering was that Section 14 of the Act
related. ‘to contractual tenancy and the interest of a tenant
is determned as soon as notice deternmining the tenancy is
given and, therefore, immediately the period fixed in the
noti ce expires, the contractual tenancy cones to an end, and
if there is a sub-tenant he becones the tenant of the
landlord on the sane ternms and conditions as he would have
held from the tenant if the tenancy had conti nued. Thi s
Court observed as under: -

We are of opinion that inthe context of the Act this
is not the meaning to be given to the words "is determ ned

for any reason". These words-in the context of the Act nean
that where the interest of a tenant comes to an end
conpl etely, the pre-existing sub-tenant may, if t he

conditions of s. 14 are satisfied be deened to be a tenant
of the landlord. The interest of a tenant who for purposes
of S. 14 is a contractual tenant conmes to an end completely
only when he is not only no longer a contractual tenant but
also when he has lost the right to remain in possession
whi ch s. 12 has given to himand is no |onger even a
statutory tenant. In other words s. 14 would cone into
play in favour of the sub-tenant only after the tenancy of
the contractual tenant has been determ ned by notice and the
contractual tenant has been ordered to be ejected under S

28 on any of the grounds ins. 12 or s. 13. Till that
event happens or till he gives up the tenancy hinself the
interest of a tenant who may be a contractual tenant for
purposes of s. 14 cannot be said to have determined i.e.

cone to an end conpletely in order to give rise to a tenancy
bet ween the pre-existing sub-tenant and the | andlord."

It will be thus seen that interest of a sub-tenant who
satisfies the conditions of Section 14 ripens into that of
tenant when interest of the main tenant (who inducted him as
sub-tenant) is determ ned by an order of eviction passed
against him It was relying on this judgnment that High
Court in the inpugned judgnent held that the second
respondent becanme tenant of the appellants with effect from
April 17, 1982, the date when the appellate court passed
or der of eviction against the first respondent. In
Birdichand Hiralal Bhandari vs. Sadashiv Maruti Borhade
(1971 (73) BomL.R 887) the plaintiff landlord had filed a
suit for ejectnment against the two defendants. He pleaded
that the first defendant, who was his tenant, failed to pay
arrears of rent for nore than six nonths after notice under
Section 12(2) of the Act and that he had sub-let the
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prem ses to the second defendant in contravention of the
provisions of the said Act. Wile the first defendant did
not contest the suit the second defendant contended he was a
awful sub-tenant of the first defendant inasnuch as his
sub-lease was created before the date of the Bonbay
Ordi nance of 1959 and, therefore, he could not be evicted
for breach of Section 12(3) by the first defendant. The
Court held that the possession of the second defendant was
protected by the Bonbay Rent Act and he could not,
therefore, be evicted for failure of the first defendant to
conply wth the provisions of sub-section (3) to Section 12
of the Act. A single Judge of the Hi gh Court, who delivered
the judgnment, repelled the contention of the landlord
wherein he said even if it was assumed that the second
def endant was a | awful sub-tenant, he was still liable to be
evicted along with the nmain tenant, once the nmain tenant was
found liable to eviction under-Section 12(3) of the Bomnbay
Rent Act  due to his failure to pay the arrears of rent.
H gh Court said:

"Now, it woul d have been so under the ordinary |aw of
landlord and tenant under which the sub- tenant cannot
possess or claimany better or independent rights apart from
the one that can be cl ained through the main tenant. He has
to sink or swmw'th the main tenant. But not so under the
Rent Act. Defendant’' No. 2 is proved to have been a | awfu
sub-t enant. Sub-1ease in his favour is proved to have been
created before 1957.  Definition of the word tenant, in s.
5(11)(a) includes ‘'sub-tenant inducted |lawfully before the
amendnment of s. 15(2) of the Rent Act by Ordinance No. [III

of 1959. It wll not nake any difference as to whether
sub-tenant is in possession of the whole or only a part of
the premses leased to the tenant.  Inplication of this

inclusive definition is that protection afforded to any
tenant against his | andl ord under any provisions of the Rent
Act, is also available to the sub-tenant against his |essor
the main tenant, in the same manner and to the sanme effect,
as any other nmmin tenant hinself can claim against the
| andl ord. By creating sub-Ilease before the date of
Ordinance No. 11l of 1959, the tenant ceases to furnish his
| andl ord any cause of action for eviction under s.. 13(1)(e)
of the Rent Act. Such sub-leases are rendered now |awfu
even though these were not so when the sane were created.
The landlord has to suffer such sub-leases and put-up with
the possession of the prem ses or portion thereof by the
sub-tenants without any privity of contract wth them
Section 14 then confers a right on the sub-tenant to claim
the status of tenants on the determ nation of the interest
of the tenants in the prem ses. This right 1is  again
available to the sub-tenants, whether the landlords like to
or not and in spite of them

It is thus clear that the protection available to
sub-tenants under the Rent Act is not the creation of the
contract but is statutory. It does not depend upon wll or
pl easure of the landlord or the main tenant and al so cannot
depend on their act or om ssion. This protection of the
Rent Act is nade avail able independently of the rights, and
acts, or om ssion of the main tenant.

Section 12 of the Rent Act affords a sort of guarantee
of the continuance of the tenancy and, secondly of the
possession of premses to the tenants against his [|andlord
as long as he is ready and willing to pay rent and to abide
by the termof the tenancy. Any sub-tenant also is entitled
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to claimthe same guarantee and protection, in regard to the
prem ses or portion in his possession as against his | essor

i.e. the main tenant. This can be denied to himonly on
his failure to pay rent to his lessor i.e. tenant, or on
his non-compliance with the terns of the tenancy. Thi s

protection obviously cannot be denied to himon failure to
pay rent by the tenant to the landlord or breach of any
terns of the tenancy by the tenant. Such act or om ssion of
the tenant may result in the | oss of protection of the Act
to himin regard to the portion in possession of the tenant.
This may, however, result in the determnation of tenants
interest in the portion of the premi ses in possession of the
sub-tenant and confer the status of a tenant on him But
nere non-paynent of rent by the main tenant to the | andlord
cannot result in the liability of the sub-tenant for
evi ction. This mlitates -against the guarantees and
protection afforded by this very section to the sub-tenant
under s. 14 which contenpl ates reversion of tenants rights
in such /‘contingency on the sub-tenant and not on the
| andl ord. No sub-tenant ever will be able to either claim
tenants rights under s. 14 if his rights in the prenises
are to determine along with the tenant, for the |andlords
act or omission wthout his own any such failure, act, or
om ssi on. It shall also have to be borne in mnd that s.
12(3) of the Rent Act, does not appear to aimso nuch at
landl ords right of /resunption of the premises as at
ensuring the receipt of the rent by him Possession by the
andlord in such contingency is nore the result than the
object."

W nmmy also refer to two nore deci sions of the Bonbay
H gh Court one rendered by the Division Bench in The
Indian Coffee Wb rkers Cooperative Stores Ltd. Vs. Ms.
Bachoobai Cowsj ee Dhanj eeshaw (1964 (66) BomL.R 338), and
another by single Judge in Mangharam Chubarmal vs. B. C.
Patel (1971 (73) BomL.R 140).

In The Indian Coffee Workers Cooperative Stores’ Ltd.
Vs. Ms. Bachoobai Cowasj ee Dhanj eeshaw [ 1964 (66) BLR
338] a Division Bench considered the scope of Section 14 of
the Act and observed as under: -

"There is another aspect fromwhich s. 14 nust be
consi der ed. The right of the sub-tenant is subject to the
provisions of the Act and not an absolute right. The
section, therefore, is controlled by the other sections of
the Act, and if they entitle the landlord in a given case to
obtain possession, s. 14 cannot cone in the way. Secti on
12 entitles the landlord to obtain possessi on for
non-paynent of rent and s. 13 for other reasons. I f,
therefore, the landlord is entitled to obtain possession
under any of these sections s. 14 nust give way. It would
be preposterous to suggest that a tenant who has destroyed
the value of the property by unauthorized alterations should
be able to successfully prevent the |andl ord from obtaining
possession by parting it to a sub-tenant or who has not paid
rent for years should prevent the |andlord from obtaining
possession by inducting a sub-tenant when notice is given.
Again in a case where a |landlord has sued both the tenant
and sub-tenant for possession on the ground that he wants
the premses for his personal use it could not be intended
that he nust thereafter start another litigation against the
sub-tenant. For if s. 14 is allowed to have uncontrolled
effect after the termination of the tenants tenancy the
sub-tenant woul d becone the tenant, and then he could cl aim
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a fresh notice for eviction. The section, we think, neans
that the sub-tenant woul d be deenmed to have becone a tenant,
if the landlord is otherwise not entitled to possession
Since by s. 15 as anended, sub-tenancy and assignhment in
the case of specified sub-tenants or assignees is rendered
legal, landlords right to recover possession on the ground
of sub-letting or assignnent in such a case is taken away,
the sub-tenant or assignee would be entitled to retain
possession. "

I n Mangharam Chubarmal vs. B.C. Patel [1971 (73) BLR
140] a single Judge Bench of the Bonbay H gh Court, however,
did not wholly agree with the interpretation put by the
Division Bench in the case of The Indian Coffee Wrkers
Cooperative Stores Ltd. Vs. Ms. Bachoobai Cowasj ee
Dhanj eeshaw [1964 (66) BLR 338]. According to the |earned
singl e Judge the interpretati on put on Section 14 of the Act
by the Division Bench would render the Section wholly
nugatory. ~ He said as under: -

"A-landlord has no privity of contract wth the
sub-tenants of his tenant. Sub-tenants are answerable for
perform ng the various conditions of sub-tenancy only to the
tenant who is their landlord for the time being. It is only
when the tenants tenancy is determ ned either by surrender
or by a decree in ejectnment passed against him that the
sub-tenants becone the lawful tenants of the |l|andlord by
virtue of s. 14 of the Rent Act. ~Once they get that |ega
status or character, then they are to hold the prem ses on
the sanme ternms and conditions as they held before subject to
the other provisions of the Rent Act. But the words
"subject to the other provisions of the Rent Act" will have
to be understood as giving them the -sane rights and
privileges as are conferred on the statutory tenants | whose
contractual tenancy for one reason or the other has cone to
an end.

Then the |learned single Judge referred to various
grounds of eviction as given in Section 13(1) of the Act and
sought to draw a distinction between the grounds which are
concerned mainly wth the prem ses and those, which are
personal to the tenant. W need not, however, go into-this
guestion as to which grounds are personal to the tenant and
which are nmminly concerned with the prem ses and what are
the grounds of eviction where tenant ~cannot get the
protection. Learned single Judge in Mangharam Chubarnmal s
case [1971 (73) BLR 140] then proceeded further to nmake the
fol |l owi ng observations: -

“"I'f in a suit against the tenant other persons are
joined on the allegation that they are sub- tenants and if
an eviction is sought only on the grounds which are persona
to the tenant, then a decree in ejectnment against him wll
result in conferring direct tenancy rights on the lawful
sub-tenants. They cannot be ejected in that suit on those
grounds. On the other hand, if the landlord seeks
possession on the grounds which are not personal to the
tenant and which concern the prenises thenselves, then it is
open to the landlord in the same suit to plead and prove
those grounds not only against the tenants but against the
other persons inpleaded in the suit and who are wultimately

held to be |awful sub-tenants. |In such a case the issues
woul d be heard and deci ded between the | andlord on the one
side and the tenants and sub-tenants on the other. |If the

sub-tenants are not inpleaded even in such a suit then the
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| andl ord, after obtaining a decree against the tenant, wll
have to file a fresh suit against the sub-tenants, who by
then had becone his direct deemed tenants by virtue of s.
14 of the Rent Act. |In ny opinion this would be the proper
interpretation of s. 14 of the Rent Act when that section
is read along with the other relevant provisions of the Rent

Act . The construction indicated by the Division Bench wll
nake s. 14 wholly neaningless. | will give only one
illustration to indicate the fallacy which is inherent in
that interpretation. The tenant may commit rent defaults

for more than six nmonths. He may not have any defence to an
action founded on rent defaults. Under s. 12 (3)(a) the
Court has no option but to pass a decree against him But
the sub-tenants may have regularly paid the rent to the
tenant and their only fault will be that during the term of
their sub-tenancy they have not forced or conpelled the
tenant to pass on the noney received by himto the |andl ord.
It will be wholly unreasonable to expect the sub- tenants to
perform such - an onerous duty.” In ny opinion it is one of
those grounds which is personal to the tenant and if his
tenancy cones to an end on that ground, the sub-tenants
becone the direct tenants by virtue of the provisions of s.
14 of the Rent Act and they will be protected under the Rent
Act . "

Though the |earned single Judge disagreed with the
Di vision Bench, he, however, left the matter at that and
proceeded to decide the natter before himon other points
and therefore, did not think it necessary to refer the
matter to a |l|arger Bench. W generally agree wth the
observations of the learned single Judge and may  add one
nore illustration to one given by him Clause " (f) of
sub-section (1) of Section 13 of the Act provides that a
landlord is entitled to recover possession of the prenises
if the court is satisfied that the prenises were let to the
tenant for use as a residence by reasons of his being in the
service or enploynment of the landlord, and that the tenant
has ceased, whether before or after the coming into
operation of this Act, to be in such service or enpl oynent.
When eviction is sought on this ground as given in clause
(f) it is difficult to see how a sub- tenant can become a
direct tenant of the |andlord when the tenancy of the main
tenant is determ ned. The exposition of lawin the two
aforesaid judgnents of the Bonmbay Hi gh Court in Mangharam
Chubarmal vs. B. C. Patel [1971 (73) BLR 140] and in
Bi rdichand Hiralal Bhandari vs. Sadashiv  Maruti ~ Borhade
(1972 (73) BomL.R 887), which held the field for the | ast
nore than 25 years, is correct and there is nothing for this
Court to take a different view of the matter. \Wen Section
14 of the Act uses the expression "subject to the provisions
of this Act" it does not nerely nean that sub-tenant  would
become subject to the provisions of the Act after he becones
direct tenant under the landlord on the determ nation of the
tenancy of the main tenant. What this expression nmeans  is
that a sub-tenant cannot becone a direct tenant in al
circunstances, i.e., on all grounds of eviction against the
main tenant but that would depend upon the nature of the
ground of eviction as may be advanced and proved by the
| andl or d. We, therefore, do not find any nerit in these
appeal s and we dismss the same with costs.




