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PETI TI ONER
R P. MJDUTTY

Vs.
RESPONDENT:
P.T. KUNJU MOHAMVAD & ANR.
DATE OF JUDGVENT: 28/ 09/ 1999
BENCH

S. Raj endra Babu, R C. Lahoti

JUDGVENT:

R C. LAHOTI, J.

This appeal under Section 116A of The Representation
of the People Act, 1951 (hereinafter, the Act, for short )
has been preferred by the candi date who 1 ost at the el ection
and also in the election petition challenging the election
of respondent No.1, who had succeeded at the polls.

Election to the 65 - @Guruvayur Legislative Assenbly
constituency in Kerala was held on 27.4.1996. The appell ant
contested the election on the synbol of ‘ladder’ " of the
Muslim League Party wth the support ~ of the United
Denocratic Front. The respondent No. 1-was an independent
candi date supported by the Left Denocratic Front ' ow ng
al l egi ance to Communi st Party of India

(Marxi st). There wer e seven ot her cont esting
candi dates also. The result was declared on 8.5.1996. The
real contest was between the appellant and the respondent
No. 1. The appel | ant secured 37034 votes. Respondent No.1
secured 39870 votes. Thus the respondent no. 1 succeeded
by a nargin of 2836 votes over the appellant.

According to the petitioner (appellant herein) the
result of the election was materially affected and vitiated
by the conm ssion of corrupt practice wthin the meaning of
Sub Sections (3) and (3 A) of Section 123 of the Act by the
respondent No. 1. According to the appellant, the Marxi st
Party had |aunched Video Cassette Ex. P-2 entitled as
‘VICHARANA' (i.e. Trial). The script of the video filmwas
witten by the respondent No.1. He had also directed and
produced the said video film It was exhibited throughout
the constituency during the election. The photo-contents of
the video cassette as also the speeches contained therein
were highly objectionable and inflanmmatory.

The petitioner alleged that he would have obtained
nore votes if only the returned candi date had not committed
corrupt practice as defined in sub-sections (3) and (3A) of
Sec. 123 of the Act. It will be useful to extract and
reproduce the relevant part of pleadings as to the said
corrupt practice as raised in the petition. Paras 4 and 5
of the petition read as under: -
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"4, As the main part of the el ection propaganda, the
Conmuni st Party of India (Marxist) has |aunched a Video
Cassette known as "VICHARANA'. The script of the video
cassette is witten by the 1st respondent and he directed
and produced the video film The actors in the play are
wel | known film actors in WMalayalam viz. Manokoya,
Pal | i ssery Jose, Shreeram and ot hers.

5. After the nom nation of the 1lst respondent as a
candi date of the Left Denocratic Front he has exhibited the
Video Film *VICHARANA (trial) t hroughout the Musl im
predom nant areas of QGuruvayoor Constituency. Mre than 50%
of the voters in the Guruvayoor Constituency are Mislim
The contents of this video cassette with speeches are highly
objectionable and inflanmmtory, offending sections 123(3)
and (3A) of the Representation of the People Act. It is
submitted that the incidents narrated in the film do not
have any real bearing on the deeds actually commtted by the
group of persons in focus."

Paragraphs 6 to 8 set out the contents of the video
cassette. To put it briefly, the film depicts t he
denolition of Babri Msque on 6.12.1992 and the worst riots
whi ch broke out thereafter. The dial ogues contained in the
video cassette ainedat fixing the responsibility for al
the incidents on Shri P.V. Narasimha Rao, the then Prime
M nister and also the then President of the lndian Nationa
Congress (1) which was |eading the United Denocratic Front
whi ch had sponsored the candi dature of the petitioner. Al
the incidents recorded in the video cassette were bl own out
of proportion exhibiting untold and extreme m series of the
nmuslim popul ation affected by the riots so as to develop in
the mnds of the nuslimpopul ati on hatred agai nst Shri P. V.
Nar asi mha Rao, Indian National Congress (1) and the United
Denocratic Front and thereby materially and adversely affect
the election prospects of the petitioner. Paragraphs 10 to
13 set out the dates and the places at which the /cassette
was di splayed for viewing in the constituency. The nanes of
three persons who exhibited the  film for viewing at
different places are also given as Shri P.C.~ Sahoo, Shri
K T. Bhar at han, Shri Vijayan - all local |eaders of C. P/l
(M and it is alleged that each one of themdid so ‘“with the
consent of the first respondent.’

There are other avernments made in the petition ~which
are not relevant for the present discussion

The affidavit acconpanying the petition reads as
under: -

" That t he statenents nade in par agr aphs
4,5,6,7,8,9,10,11,12 and 16 of the acconpanying Election
Petition and the schedul e about the comm ssion of corrupt
practices (sic.) the first respondent and the particul ars of
such corrupt practice nentioned in the said paragraph  of
4,5,6,7,8,9,10,11,12 and 16 of the

El ection Petition and the Schedule are true to the
best of ny know edge and information. | am advised that
t hese acts of the 1st respondent Constitute corrupt
practices under section 123(3) and (3A) of t he
representati on of People act, 1981. | beg to state that the
particulars of such corrupt practice nmentioned in the said
par agraphs of the Election Petition and the schedul e may be
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read as part of this affidavit.

| state that the facts stated about the corrupt
practices are true to the best of ny know edge and
information and | believe themto be true.

Dated this the 24th day of June, 1996."
( Underlining supplied)

Al  the avernents abovesaid nade in the petition have
been specifically denied by respondent no.1 but sinply so
without raising any explanatory or clarificatory plea in
that regard

The | earned Designated El ection Judge framed a nunber
of issues and tried them Here itself, it may be nentioned
t hat prelimnary obj ecti ons wer e rai sed to the
mai ntainability of  the petition inter-alia on the ground
that the —avernments nmde in the petition were lacking in
materi al particulars and therefore could not have been tried
in view of Section 81 (3) of the Act. However, the |earned
Trial Judge over-ruled the prelimnary objections upholding
entertainability of the petition. As against the order
deciding the prelimnary objections, the respondent No.1 had
preferred an appeal’ to this Court which was dism ssed
reserving liberty to respondent No.1 to press the objections
for decision in the event of the final decision after the
trial of the election petition going against him |In short,
the Supreme Court had not decided the appeal preferred by
respondent No.1 on nerits but had postponed the decision on
nerits of such pleas to a later event and if only an
occasion may arise for the purpose.

By the judgnent under appeal, the |earned Designated
El ection Judge of the H gh Court has directed the petition
to be disnmissed holding that comm ssion of any  corrupt
practice within the neaning of Sec. 123 was not proved.

It cannot be disputed that the avernments nade in the
petition, if they satisfy the requirenents of pleading a
corrupt practice in an election petition and are held to be
proved then they do anpunt to corrupt practice on the part
of the first respondent within the neaning of sub-sections
(3) and (3A) of Section 123 of the Act. Under sub-section
(3), an appeal by a candidate or his agent or by any other
person with the consent of a candidate or his election agent
to vote or refrain fromvoting for any person on the ground
of his religion, caste or community etc. or . appeal to
religious synmbols etc. for the furtherance of the prospects
of the election of that candidate or prejudicially affecting
the el ection of any candi date ambunts to a corrupt practice.
Under sub-section (3A) the pronotion of, or attenpt to
promote, feeling of enmty or hatred between different
classes of the citizens of India on the ground of religion
caste, community etc. by a candidate or his agent or any
ot her person with the consent of a candidate or his election
agent for the furtherance of the prospects of the election
of that candidate or for prejudicially affecting the
el ecti on of any candi date anmpbunts to corrupt practice.

W nmay briefly notice the findings arrived at by the
High Court. According to the H gh Court though there was a
total denial by the returned candidate of the allegation
that he had scripted, directed and produced the cassette
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‘“Vicharana’, he admtted during his deposition before the
court that he had worked as a co-ordinator for the naking of
the film and he had a role in contacting the actors for
acting in the film The returned candidate had visited the
site of shooting once or twice and had also assisted the
producer in contacting the actors in the film Though the
evidence pointed out to there being no witten script for
the filmbut that appeared to be highly unnatural |ooking at
the way the dialogues were recited in the film The
evi dence pointed out to the returned candi date being a co-
ordinator in making the filmwhich factumwas conceal ed by
the returned candidate in his witten statenent. A co-
ordinator is one who has a substantial role to play in the
production of a film The Hi gh Court felt satisfied that
the conclusion flowing fromthe cunul ative effect of the
proved facts was that the returned candi date had acted as
co-ordinator of the filmby getting the actors sel ected, had
probably al so chosen the location for the scenes being shot
and was physically present on two days of the shooting. It
was to be held that the cassette ‘Vicharana’ was produced by
the returned candi date onthe basis of a script prepared or
suggested by himbut there was no sufficient evidence to
show that he had directed the said film(para 20). The
exhibition of the cassette ‘Vicharana' in the Guruvayur
constituency was /with the consent and know edge of the
returned candidate (para 21). |In spite of arriving at the
abovesai d findings, the High Court held that it had not been
established that Babri Msque was a religious synbol of the
muslins (para 22) and therefore conm ssion  of corrupt
practice w thin the neaning of sub-sections (3) and (3A) of
Section 123 was not nade out. Vide para 27 the Hgh Court
has held that though the evidence does not ~disclose that
there was a total comunal slant to the depiction of the
incidents relating to the destruction of Babri Msjid, the
Bonbay riots, the alleged attack on the nosque at
Tellicherry and the Poonthura incidents, it does indicate
that there was an intention to convey to the viewers the
inmpression that the rulers of the day were conniving wth
the H ndu community and were not taking steps to protect the
interests of the nuslimcomunity. - The manner of depiction
in the cassette had a tendency to disturb the mind of the
viewers but it could not be said that the cassette contai ned
a direct comunal appeal or a seeking of votes on the ground
of religion, caste or community. There was no reference in
the video cassette either to the election petitioner or to
the returned candidate. 1t could not be inferred that there
was an appeal to garner votes on the ground of religion or
the use of or appeal to religious synbol for the furtherance
of the prospects of the election of the returned candidate
or to affect the candidature of the election petitioner
(para 27). The charge of corrupt practice was therefore not
brought home to the returned candi date under Section 123(3)
of the Act. Vide para 29, the High Court has held that in
spite of the cassette having been exhibited and the nuslim
popul ation in the constituency being not very literate -and
on the other hand mainly consisting of wonen and fishernen
of muslimcommunity yet there was no untoward incident. The
vi sual and speech contents of the cassette neither pronoted
nor attenpted to pronote feelings of enmty or hatred
between two classes of citizens. Certainly the contents did
not further the election prospects of first respondent nor
prejudicially affect the election of petitioner. The
exhibition of the cassette could not be said to be corrupt
practice wthin the meaning of Section 123 (3A) of the Act.
Vide para 31, the High Court has also recorded a finding
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that it was not proved that the exhibition of the video
cassette had materially affected the result of the election
in Guruvayur constituency.

It is basic to the law of elections and election
petitions that in a denocracy, the mandate of the people as
expressed at the hustings nust prevail and be respected by
the Courts and that is why the election of a successfu
candidate is not to be set aside lightly. Heavy onus |lies
on the election petitioner seeking setting aside of the
el ection of a successful candidate to make out a cl ear case
for such relief both in the pleadings and at the trial. The
mandate of the people is one as has been truly, freely and
purely expressed. The el ectoral process in a denocracy such
as ours is too sacrosanct to be permtted to be polluted by
corrupt practices. If the court arrives at a finding of
conmi ssion of corrupt practice by a returned candi date or
his election agent or by any other person with the consent
of a returned candidate or his election agent then the
el ection  of the returned candi date shall be declared to be
voi d. The underlying principle is that corrupt practice
having been commtted, the result of the election does not
echo the true voice of the people. As the consequences
flowng fromthe proof of corrupt practice at the election
are serious, the onus of establishing conmi ssion of corrupt
practice lies heavily on the person who alleges the sane.
The onus of proof is not discharged nmerely on preponderance
of probabilities; ‘the standard of proof required is akin to
that of proving a crimnal or a quasi-crimnal charge.
Clear cut evidence, wholly credible and reliable, is needed
to prove beyond doubt the charge of corrupt practice. [ See:
Ram Chandra Rai vs. State of Madhya Pradesh & Os. . (1970)
3 SCC 647; Manphul Singh vs. Surinder Singh AIR 1973 SC
2158; Rahi m Khan vs. Khurshid Ahned and others AIR 1975 SC
290; Bir Chandra Barman vs.  Shri Anil Sarkar and others
AR 1976 SC 603; Lakshmi Raman Acharya vs. Chandan Singh
and others AR 1977 SC 587;  Anplak Chand Chhazad vs.
Bhagwandas Arya (Dead) and anr.  AIR 1977 SC 813]. The
| egi slature has taken extra care to make special” provision
for pleadings in an election petition alleging corrupt
practice. Under Section 83 of the Act ordinarily it would
suffice if the election petition contains a concise
statenment of the material facts relied on by the petitioner
but in the case of corrupt practice the election petition
must set forth full particulars thereof including as full a
statement as possible of (i) the names of the parties
alleged to have conmitted such corrupt practice, (ii) the
date, and (iii) place of the commssion of each such
practice. An election petition is required to be signed and
verified in the same manner as is laid down in the Code of
Cvil Procedure, 1908 for the verification of pleadings.
However, if the petition alleges any corrupt practice then
the petition has additionally to be acconpanied by an
affidavit in Form No. 25 prescribed by rule 94A of the
Conduct of Elections Rules, 1961 in support of t he
al l egations of such corrupt practice and the particulars
t her eof . Thus, an election petition alleging conm ssion of
cor r upt practice has to satisfy some addi ti ona
requi renments, nmandatory in nature, in the matter of raising
of the pleadings and verifying the averments at the stage of
filing of the election petition and then in the matter of
di schargi ng the onus of proof at the stage of the trial

In F.A Sapa etc.etc. vs. Singora and others etc.
Al R 1991 SC 1557, this Court has hel d:
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"A charge of corrupt practice has a two dinmensiona
ef fect: its inmpact on the returned candidate has to be
viewed from the point of view of the candidate’'s future
political and public life and fromthe point of view of the
el ectorate to ensure the purity of the election process.
There can, therefore, be no doubt that such an allegation
i nvol ving corrupt practice nust be viewed very seriously and
t he H gh Court should ensure conpliance wth the
requirenments of Section 83 before the parties go to trial
VWiile defective verification of a defective affidavit my
not be fatal, the Hi gh Court should ensure its conpliance
before the parties go to trial so that the party required to
neet the charge is not taken by surprise at the actua
trial. It nust also be realised that delay in conplying
with the requirenents of Section 83 read with the provisions
of the CP.C. or the omssion to disclose the grounds or
sources  of information, though not fatal would weaken the
probative value of the evidence ultinmately lead at the
actual trial. Therefore, an election petitioner can afford
to overlook -the requirements of Section 83 on pain of
weakeni ng the evidence that he may ultimately tender at the
actual trial of the election petition. The charge of
corrupt practice has to be proved beyond reasonabl e doubt
and not nerely/ by pr eponder ance of probabilities.
Al legation of corrupt practice being-quasi- crimnal in
nature, the failure to supply full” particulars at the
earliest point of 'tinme and to -disclose the source of
information pronmptly  nmay have an adverse bearing on the
probative value to be attached to the evidence tendered in
pr oof thereof at the trial. Therefore, ~even though
ordinarily a defective verification can be cured and the
failure to disclose the grounds or sources of information
may not be fatal, failure to place them on record wth
promptitude may |lead the court in a given case to doubt the
veracity of the evidence ultimtely tendered."

Though the decided cases illustrative of the nature of
particulars required to be pleaded in support of an avernent
of corrupt practice are availablein plenty, it would
suffice to refer to tw only. In RahimKhan vs. Khurshi d

Ahmad & Ors. 1975 (1) SCR 643, it was held that it was not
the requirenent of Sections 83 and 87 of the Act ~or Rule
94-A and Form No. 25 thereof to nention the names of the
witnesses as a source of information or as a part ~of the
particul ars. Every witness need not be nentioned as a
source and every source informant need not  be exam ned
necessarily. However, omission to do so in a given case nay
reflect on the credibility of the evidence depending on the
facts and circunstances of an individual case. The court
has to be careful to insist that the nmeans of know edge are
mentioned right in the beginning to avoid convenient
enmbel I i shnent and irresponsi bl e charges; though, good and
reliable testinony should not be stifled nor proof  of
corrupt practices thwarted by technicalities of procedure.

In Azhar Hussain vs. Rajiv Gandhi 1986 (2) SCR 782
the corrupt practice alleged was referable to the returned
candidate and as conmitted at the neetings organi sed during
the election canpaign. This court held that dates and
particulars of the neetings should be given so as to
elimnate the possibility that witnesses could be procured
later on for adducing evidence. |In the context of the
charge of corrupt practices referable to distribution of
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certain panmphlets, this Court held that the pleadings should
have stated who had distributed the panphlets when, where
and to whomthey were distributed and in whose presence.
This court further observed that no anpunt of evidence could
cure the basic defect in the pleadings.

Application of the abovenoted well settled principles
to the case at hand raises a gloony picture indeed. The
petition is bereft of some material facts and particulars.
It does not set out names of even a few persons who vVviewed
the filmand/or in whose presence it was exhibited though it
was not necessary for the petitioner to have alleged the
nanes of each and every person who had viewed the video
film However, the names of a few persons who had viewed
the film and in whose presence it was exhibited were
expected to have been alleged in the election petition so as
to put respondent No.1l on notice that these were the persons
who were proposed to be examned by the petitioner in
support of his averments. The petitioner’'s pleading in this
regard fails to satisfy the requirenment of proviso to sub
section (1) of Section 83 of the Act as explained in Azhar
Hussain’s case (Supra).

We have carefully perused the marshalling of evidence
as done and the process of reasoning as applied by the H gh
Court. We have found it difficult to sustain the sane and
uphold all the findings arrived at by the High Court. The
H gh Court has been nuch influenced by the consideration
that the returned candidate has in his witten statenent
conpletely denied all the allegations made in the petition
but during his statenent in the Court nmde certain
admi ssions which belie his total denial of the case of the
petitioner. The Hi gh Court expected the first respondent to
have been nore truthful in his witten statenment i.e. he
shoul d have atleast admtted so much parts of t he
al l egations nade by the petitioner as were correct according
to himal so and shoul d have denied only sonmuch parts thereof
as were not acceptable to him  To this extent, ‘the Hgh
Court nmay be right but we cannot subscribe to the view that
if a part of the denial is found to be false then for this
reason alone the rest of the denial of the petitioner’s case
by the first respondent can al so be terned as untruthful and
then to proceed to hold that proof of part can be taken to
be proof of the whole.

In proof of the avernents made in para 4 of the
petition as to the respondent’s contribution made in
bringing out the cassette, the wi tnesses examned on behal f
of the petitioner can be grouped into three. The / mai n
testinony consists of the statenents given by the /'three
actors nanmely Mammokkoya (PW6), Jose Pallissery (PW7) and
Shreeraman (PW8) who have played |l eading roles in the film
The second set consists of Sunny Joseph (PW22) who was the
caneraman and had done the videography. The third set  of
wi tnesses is Neelan (PW10) and Abdul Razak (PW20). Neelan
was an enpl oyee of Asianet News Division who was called by
the petitioner to prove the contents of an interview
telecast in April, 1996 by Asianet wherein the respondent
No. 1 is alleged to have nmde certain incrimnating
adm ssions as to the video cassette ‘Vicharana'. Abdu
Razak (PW20) clained to have viewed the interview.

W would first proceed to assess the testinony of the
three main actors. Mamokkoya ( PW6), has not stated
anything material to advance the case of the petitioner and
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in the opinion of the High Court itself the inpression
created by this witness was that he was trying to hide nore

than he was willing to reveal. Mst of the answers given by
this witness to the questions asked on behalf of the
petitioner were evasive. |In the opinion of the H gh Court

the answers given by this witness left the distinct
inmpression in the mnd of the court that the witness was not
a wtness of truth. Jose Pallissery, (PW7) stated nothing
to connect the first respondent with the direction or
production of the film Al that he has stated is that
Shreeraman (PW8) had asked himto act in the filmand al so
made hi munderstand that the request was at the instance of
M. Bennie, the director of the film Shreeraman (PW 8)
stated that he was not aware who had made the film The
remuneration of the actors was paid by one Sukumaran Nair in
his capacity as the production nanager. Production was done
by a group of people. The only role ascribed by Shreeranan
(PW8) to the first respondent is that the later had
tel ephoned himto call sone artists for acting in the film
for video cassette ‘Vicharana’'. Thus, the testinmony of the
three actors has not reveal ed anything concrete to connect
the first respondent with the filmeither as a producer or
as a director of thefilm~ The three actors were examn ned
by the petitioner. Their being untruthful wtnesses or
their criticismby the H gh Court that they were concealing
the truth could not have been pursued further to hold that
what was not told by themwas the truth. Manmokkoya (PW 6)
did not see respondent No.1 at any tine at the place of the
shoot i ng. Al the three actors have stated one M. Bennie
to be the director of the film~ M. Bennie Tholath was
exam ned as RW2 by the first respondent who stated that he,

and not the first respondent, had directed the film He
also stated that he had directed the film “Vicharana ' at the
i nstance of t he private secretary of M. V.S

Achut hanandan the then |eader-of the opposition in the
Kerala Legislative Assenbly. " He could not tell the nane of
the private secretary. Even if the testinony of Shreeraman
(PW 8) was to be accepted all that it leads to is‘that the
first respondent had asked one of the actors to-act in the
film and on one or two occasions he had also visited the
shooting site but wthout doing anything positive there.

From this much evidence, the direction or production of the
video filmcannot be attributed to the first respondent.

In the election petition, vide paras 14 and 15, it was
alleged that the District Collector and District ~Election
Oficer, Ernakulam had issued a direction to ~Shri A P.
Varkey, Ernakulam District Secretary of CPI (M to expunge
the offending portion fromthe video cassette. One / Shr
A P. Varkey filed Crimnal Msc. Case No.920/1996 before
the High Court of Kerala seeking quashing of the “direction
of the District Collector. 1In the petition filed before the
Hi gh Court there was an admi ssion contained that the first
respondent had witten the script of video cassette and also
directed and produced the sane. These avernents were denied
in the witten statenent filed by the first respondent. It
was submtted that what had transpired between the District
Col | ect or and Shri A P. Var key and what were the
proceedings taken by Shri A P. Varkey, were not in the
know edge of the first respondent but in any case he was not
bound by the contents of the crimnal petition filed by Shri
A P. Var key. Shri A P. Varkey was exanined by the
petitioner as P.W2. He stated to have nade use of the
cassette ‘Vicharana' during the election canpaign on behal f
of CPI(M. He also stated that the directives given by the
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District Collector for renoving the objectionable portions
from the video cassette as pointed out by the District
Collector were conplied with by renpbving the sane and
thereafter only the cassette was displ ayed. Duri ng
cross-exam nation he admtted that the contents of the
crimnal petition filed in the H gh Court were based on
hearsay infornmation. He also admtted that the election
propaganda in Trichur District had nothing to do with the
first respondent and the first respondent had neither
requested the witness or the Ernakulam Di strict Committee of
the party for any help in election propaganda on behal f of
the first respondent. In spite of such adm ssions made by
the witness, the so-called admssion contained in the
crimnal petition Exhibit P3 has been held to be and used as
a piece of incrimnating evi dence against the first
respondent by the learned Designated Judge. Firstly, the
admi ssion, if any, was the adm ssion of the w tness and not
the admission of the first respondent. Secondly, the
witness had itself discredited the worth, if any, of the
so-cal | ed adm ssion by stating that it was based on hearsay.
Thirdly, —if the witness was not speaking the truth then the
wi tness had stood discredited. The wi tness was exam ned by
the petitioner and by holding himto have been discredited
an inference against the first respondent could not have
been drawn by the H gh Court.

Havi ng dealt with the principal testinony of the three
actors we may now deal with Sunny Joseph, P.W22. According
to him he had shot only a part of the video filmand that
too at the location of a hotel. None associated with the
shooting at other |ocations has been exanmi ned on behal f of
the petitioner. Sunny Joseph stated in the exam nation-in-
chief itself that the producer of the film was Sukumaran
Nai r . He had paid the renuneration to the caneraman. M.
Benni e was the director of the video film and had instructed
the witness for shooting of the film He specifically
denied having been instructed for shooting by the first
respondent or anyone at his behest. He also denied the
suggestion that the cassette was scripted, produced and
directed by the first respondent.. In our - opinion, the
evi dence brought on record by the petitioner hinself through
his own wtness Sunny Joseph, P.W22 was sufficient” to
denol i sh the case of the petitioner insofar as it related to
the corrupt practice attributed to the first respondent.

Let us now deal with the third set of witnesses. It
was only at the stage of trial that the el ection petitioner
made an attenpt at adduci ng evidence of the contents of an
interview telecast on Asianet Tel evision wherein the  first
respondent was alleged to have clained that he had nade the
film The record of the interview was not available and
could not be produced. Neelan (PW10 ) chief of the News
Division of Asianet did not depose to any admi ssion.as to
the video cassette having been made by the first respondent.
He stated in the exam nation-in-chief itself that the record
of interview was destroyed on account of tine having el apsed
and it was hunmanly inpossible to remenber the contents of
interview. Another witness Abdul Razak (PW20) was exani ned
who clained to have viewed the television interview tel ecast
by Asianet wherein the returned candi date had participated
and during the course of interview admtted that he was very
confident of winning at the election as he had succeeded in
exposing the communal fascist forces before the electorate.
The wtness went on to say that the respondent no.1 had
during the interview admitted to have witten the script of
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“Vi char ana’ and al so prepared the cassette. When
cross-examned, the wtness funbled and could not give
details of the interview said to have been viewed by him
He could not give date of the interview viewed by him the
nane of the programe wherein the interview was telecast,
the person who was interviewing the first respondent and so
on. Such piece of evidence has been relied on by the High
Court for the purpose of inferring an i ncrimnating
adnmi ssion by the first respondent. The first respondent in
his statement did admit having participated in the interview
tel ecast by Asianet but did not admit having made any such
adm ssion as was sought to be put in his nouth .

The infirmty in the finding arrived at by the High
Court is wit large. Firstly, an adnission is a substantive
pi ece of evidence and when the same was relied on for
proving a corrupt practice, it ought to have been pleaded in
the election petition so as to give the first respondent an
opportunity of neeting and explaining the same but this has
not been ~done. Secondly,” an interview telecast on
tel evi sion woul'd have been vi ewed by hundreds of persons yet
the petitioner could find only one person to depose to the
contents of the interview. ~An adm ssion put in the mouth of
the first respondent and deni ed by hi mcannot be believed
unl ess cogent and convincing evi dence was adduced in proof

t her eof . Lastly, an alleged adni ssion sought to be relied
on as an incrimnating piece of evidence nust be proved with
preci si on. Unl ess 't he phraseol ogy in which the so called

adm ssion was couched is brought before the court, the court
may not be in a position to act upon it as an incrimnating
link in the <chain of evi-dence. A suggestion denied
constitutes no evidence.

There is no evidence adduced nor any material brought
on record wherefrom an inference that the cassette was
di splayed for viewing by P.C. Sahoo, K T. Bhar at han or
Vijayan at the instance of or with the consent of the first
respondent could be drawn. 't is not the case of the
petitioner that any one of the said three persons was the
agent of the first respondent. There is absolutely no
evidence or material available on record to connect the
first respondent with choosing of any of the locations where
shooting was done. The inference in that regard appears to
be a guess-work nerely certainly not perm ssible when the
allegation to be brought hone is crimnal or quasi-crinmnna
in nature.

The first respondent who appeared in the | w tness-box
as RW has stated on oath that he had no part to play either
in the preparation of the script or in the production or
direction of the film *Vicharana'. On the telephonic
request of M. Sukumaran Nair who was the producer of the
cassette ‘Vicharana’ he had extended sone help to him by
asking the actors to agree for acting in the filmand he had
al so visited the shooting sites on two occasions. He stated
that he had seen the video cassette only twice - once after
the polls and second before filing the witten statement.
The video film was never displayed in the constituency
either at his instance or in his presence. He denied having
at any tinme clained to have produced or directed the video
film or witten its script. He stated that he was not a
nmenber of the Comunist Party (Marxist). W have carefully
read the statement of the first respondent and we do not
find his having been discredited in cross-exam nation. His
testinony inspires confidence.
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Bennie Thol ath, (RW2) exam ned on behalf of the first
respondent is the witness who had directed the video film
‘“Vicharana’. He clearly stated that the persons involved in
preparation of the script for ‘Vicharana’ were Sukumaran
Nair, Secretary to Shri V.S. Achuthanandan, the then | eader
of the opposition, Babu Pallissery, the District Secretary
of the DYFI, Trichur District and Joseph, a freelance
journalist. The witness had directed the film at the
i nstance of Sukumaran Nair. He specifically stated that the
first respondent had no part to play in the preparation of
the script. He further stated that the first respondent had
done not hing particular in connection with the maki ng of the
video film ‘Vicharana'. The witness further stated that
normal ly what is done by a coordinator in the production of
a film was not done by the first respondent. The witness
denied any role having been played by the first respondent
either /in the preparation of the script or in the production
of the cassette either as a witer or as a producer or
director insofar as the first respondent is concerned.

In the above state of evidence, we are definitely of
the opinion that the Hgh Court was not justified in
arriving at a finding that the first respondent had worked
as a coordinator/ of the cassette ‘Vicharana’ and had a
substantial role to play in the production of the film The
H gh Court was also not justifiedin holding that the
cassette ‘Vicharana 'was produced by the first respondent on
the basis of a script prepared or suggested by him The
evi dence produced by the petitioner wutterly failed to
satisfy the standard of proof required for bringing honme a
crimnal or a quasi-crimnal charge. These findings of the
H gh Court cannot be sustained and hence are set aside.

There is al so a sharp divergence between the pl eadi ngs
and the proof. In the petition the petitioner has not
all eged the actors in the filmhaving been hired, engaged or
even introduced to the producer by the first respondent.
The petition nerely alleges the names of the actors playing
in the film Yet the H gh Court has found a case proved
whi ch was not specifically pleaded.

Para 4 of the petition alleges the script of the video
cassette ‘Vicharana’ to have been witten by the first
respondent and the filmhaving been directed and produced by
the first respondent. The Hi gh Court has not found the
video filmto have been directed and produced by the first
respondent . The finding recorded by the H gh Court is that
the first respondent was co-ordinator in the production of
the video film Wat has been found is certainly not the
case pleaded. So far as the witing of the script is
concerned, there is no evidence available on record to hold
that there was any script fully witten avail able while the
film was under production. The testinmony of the w tnesses
exam ned on behalf of the petitioner and dealt with by the
Hi gh Court in its judgnent goes to show that there was only
an incomplete script available which had left room for
i mprovi sation. The Hi gh Court having viewed the video film
proceeded to apply a parity of reasoning and held that the
di al ogues recited by the actors in the video filmcould not
have been so recited unless there was a witten script
avai l able and that goes to showthat a fully witten script
was in existence and available. The witten script has not
been produced in the Court. Certainly, there is no evidence
adduced to attribute authorship of the script, conplete or
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i ncompl ete, to the respondent No.1l. Even if the deficiency
in the pleadings was ignored and all the findings arrived at
by the High Court were accepted as correct, still, in our
opi nion, the facts found nay give rise to a strong suspicion
of the respondent No.1 having had something to do with the
production of the video film *Vicharana” but suspicion
howsoever strong cannot take the place of proof of the
charge of corrupt practice.

The High Court has no where found nor is it the case
of the petitioner that the respondent No.1 was hinself
exhibiting the video film Simlarly, the High Court has
not arrived at a finding as to any particular naned person
having exhibited the video filmas an agent of or with the
consent of the respondent No.1. Earlier sunmarising the
conclusions arrived at by the High Court, we have already
noticed one of the findings arrived at that the video
cassette does not contain an appeal to garner votes on the
ground' of religion or the use of or appeal to religious
synbol " florthe furtherance of the prospects of the el ection
of the returned candidate or to prejudicially affect the

el ection of any candidate. Inspite of the hard | abour put
in by the | earned counsel for the appellant, he has not been
able to dislodge the abovesaid finding. The principa

i ngredi ent of sub/sections (3) and (3 A) of Section 123 of
the Act is therefore mssing. Having ourselves read the
evi dence, with the assistance of the l'earned counsel for the
parties, while we uphold this finding of the H gh Court, we
have no hesitation in.our mnd also to record that the other
findings arrived at by the H gh Court in favour of the
el ection petitioner cannot be sustained for want of proper
pl eadi ngs and requisite evidence and hence are liable to be
set aside.

The affidavit filed by the petitioner in support of
the election petition as required by Rule 94 A al so does not
satisfy the requirenment of proviso to sub section’ (1) of
Section 83 of the Act and Form No. 25 appended to the
Rul es. The several avernments relating to conm ssion of
corrupt practice by the first respondent as - contained in
paragraphs 4 to 12 and 16 of the petition have been verified
as true to the best of " ny know edge and information " -
both, without specifying which of the allegations were true
to the personal know edge of the petitioner and which of the
all egations were based on the information of the petitioner
believed by himto be true. Neither the verification in the
petition nor the affidavit gives any indication of the
source of information of the petitioner as to such facts as
were not in his own know edge.

The verification of the petition does not even satisfy
the requirement of Oder 6 Rule 15 of the CPC The
verification reads as under

VERI FI CATI ON

I, R P. Moi dutty, S/ 0. Abubakker Haji, aged 54,
petitioner in the above election petition do hereby declare
that the averments in para 1 to 17 are true and nade from
personal knowl edge and on the basis of personal enquiry I
believe that all the avernments nade in para 1 to 17 is true.

Signed and verified in this the 21st day of June,
1996.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

PETITIONER :" [Underlining supplied] Al the avernents

nmade in paras 1 to 17 of the petition have been stated to be
true to the personal know edge of the petitioner and in the
next breath the very same avernents have been stated to be
based on the information of the petitioner and believed by
himto be true. The source of information is not disclosed.
As observed by the Suprene Court in F. A Sapa etc.etc. vs.
Singora and others AR 1991 SC 1557, the object of requiring
verification of an election petition is to clearly fix the
responsibility for the averments and allegations in the
petition on the person signing the verification and, at the
same time, discouraging wild and irresponsible allegations
unsupported by facts. However, the defect of wverification
is not fatal to the petition; it can be cured [see:
Murarka Radhey Sham Ram Kumar vs. Roop Singh Rathore and
Os. AlR 1964 SC 1545, A'S.. Subbaraj vs. M Mithiah 5
ELR 21 ]. In the present case the defect in verification
was pointed out by raising a pleain that regard in the
witten statenent. ~The objection was pressed and pursued by
arguing. the sane before the Court. However, the petitioner

persi st ed in pursuing the petition wi t hout pr oper
verification which the petitioner should not have been
permtted to do. I'n our opinion, unless the defect in
verification was rectified, the petition could not have been
tried. For want of affidavit in required formand also for
lack of particulars, the allegations of corrupt practice
could not have been enquired into and tried at all. In

fact, the present '‘one is a fit case where ‘the petition
should have been rejected at the threshold for non-
conpliance wth the mnandatory  provisions-of law as to
pl eadi ngs.

For the foregoing reasons, we do not find the ultinmate
finding arrived at by the High Court liable to be interfered
with. The dismissal of the election petition by the High
Court is wupheld though for the reasons set out in this
judgrment. The appeal is accordingly dismssed. No order as
to the costs.




