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PETI TI ONER
KAVALAPPARA KOTTARATHI L KOCHUNNI al i as MOOPI L NAI R

Vs.

RESPONDENT:
KAVALAPPARA KOTTARATHI L PARVATHI  NETHI ARal i as VI JAYAM NETH

DATE OF JUDGVENT:
21/ 08/ 1969

BENCH

ACT:

Custom | nmparti bl e Est at e-Marumakkat hayam  Law St hanee of
Kaval appara estate paying mai ntenance to junior nembers of
fam | y-Payment whether based on custom Qpinio necessitatis
an essential el enent of Custom

HEADNOTE
Def endant No. 1 was the Sthanee of Kaval appara estate which
was an inpartible estate governed by Marunmakkat hayam | aw.
The plaintiffs claimed nmaintenance based on a famly
custom entitling the nmenbers to maintenance out of the
entire incone of the Sthanam Past mai ntenance was cl ai med
as also future maintenance fromthe date of the suit.
Def endant No. 1 denied that the plaintiffs-had any right
based on customas clainmed by them according to him from
ol der tinmes two kal ans of the Sthanam had been set ‘apart for
their rmaintenance. He claimed that the Privy Council in
suit no. 46 of 1934 had decl ared hi m absol ute owner of the
St hanam properties but despite that, out of generosity only
he had been paying to the junior nenbers of the Swaroopam
Rs. 17.000/- annually. The trial (court granted nai'ntenance
to the plaintiffs for the period clained at the rate of Rs.
250/ - per nmensem for each of the plaintiffs. Defendant No.
1 appealed to the H gh Court and the plaintiffs filed cross-
objections as the rate of maintenance allowed to - them was
| ower than they had clainmed. The High Court partly allowed
the appeal negativing the plaintiffs’ claimfor arrears of
mai nt enance, and dismissed the cross-objections of the
plaintiffs. Both the parties appealed to this Court. The
questions that fell for consideration were: (i) whether the
right to mai ntenance as clained by the plaintiffs-was based
on custom (ii) whether the Hgh Court was right in
disallowing the claim of the plaintiffs to  arrears of
mai ntenance; (iii) whether the rate of nmmintenance as
ordered by the trial court and’ confirned by the High Court
was justified.

HELD: (i) An alleged custom in order to be valid,  rnust
be proved by testinmony to have been obeyed from

consci ousness of its obligatory character. A nere
convention between famly nenbers or an arrangenent by
nmut ual consent for peace and convenience cannot be

recogni sed as custom In order that a custom shoul d acquire
the character of |law the custom nust be acconpani ed by the

i ntell ectual el ement , the opinion necessitatis. the
recognition that there is authority behind it. [45 B--C, D
E]

Rarnrao v. Yeshwantrao, |.L.R 10 Bom 327, applied.
In the present case the evidence sufficiently proved a
custom in Kaval appara estate by which the Sthanee was
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legally obliged to give mmintenance to junior nenbers of the
famly. It was possible that the practice of paying
mai ntenance to junior nenbers originated as an act of
generosity of the previous Sthanee. But it had continued
wi thout interruption for such a length of tine that it had
acquired the character of a legal right. [42]

Kochuni v. Kuttanunnt, A l.R 1948 (P.C.) 47, 52, explained.
37

(ii) Although it had been alleged by the plaintiffs that
they had not been paid any nmaintenance, the Hi gh Court had
found that maintenance had been given to the plaintiffs’
nother with whomthe plaintiffs had been living. The High
Court’s refusal to grant to the plaintiffs arrears of
mai nt enance before the date of the, suit nust, in the
ci rcunst ances, be upheld. [46 (]

(iii) The Hi gh Court in fixing the amount of maintenance
for each of the plaintiffs at Rs. 250./- per nonth had taken
into account all the relevant factors. It had further
directed that it was open to the parties after two years to
nove the trial~ court for wvariation in the rate of
mai nt enance fixed on the ground of altered circunstances of
the Estate. There was no reason for interfering with the
judgrment of the Hi gh Courtin this matter. [46. G

JUDGVENT:
CIVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1235 to
1237 of 1966:

Appeal s fromthe judgnent and decree dated Septenber 20,
1963 of the Kerala High Court in Appeal Suit ~No.. 304 of
1962.

Rameshwar Nath, Mahinder Narain and -Swaranjit ' Sodhi
for’ the appellants (in C A No. 1235 of 1966) and
respondent No, 11 (in C. As. Nos. 1236 and 1237 of 1966).

K. Javaram and R Thi agarajan, for the appellants (
C. As. Nos. 1236 and 1237 of 1966) and respondents Nos. 1 to
(in C.A No. 1235 of 1966).

MR K Pillai, for respondent No. 3 (.in C As. Nos.
1236and 1237 of 1966) and respondent No. 9 (in C A No. 1235

in
7

of 1966).
The Judgnent of the Court was delivered by

Ramaswam , J. Kaval appara estate is an inpartible
estate. Successi on thereto is gover ned by t he

Mar umakkat hayam law, that is to say, the eldest  nmenber of
the fanily by fenale descent will succeed to the Gaddi and
hold the estate. The parties to the suit are nenbers of the
Kaval appara Swaroopam the 1st defendant being the Sthanee.
The 7th defendant is the nother and the 9th defendant/ the
el der brother of the plaintiffs. The plaintiffs clained
mai nt enance based on famly customentitling the nenbers’ to
mai nt enance out of the entire income of the Sthanam Past
mai nt enance was cl ained for each of the plaintiffs 1. to 4
for 12 years at Rs. 500/- per mensem for plaintiff no. 5 at
the above rate and for plaintiffs 6 to 8 at Rs. 400/- per

nmensem from their respective dates of birth. Future
mai ntenance from date of suit was also claimed at the
aforesaid rates. The suit was contested by the 1st

def endant on the ground that the plaintiffs had no
enforceable legal right to maintenance from the Sthanam
estate; that fromolden tinmes tw kal ans, Pal achithara and
Vel liyad of the Sthanam estate had been set apart for the
mai nt enance of the

38

juni or nenbers of the Swaroopamthat the plaintiffs have to
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look to those two kalans only for their nmaintenance "as
deposed by himin the fornmer suit" in OS. No. 46 of 1934,
that even after the Privy Council had decided O S. No. 46 of
1934 declaring him to be absolute owner of the Sthanam
properties, he had been payi ng mai ntenance out of affection

that though there was no recogni sed custom binding on him

he had been adopting the generosity of the predecessor
St hanees and paying to the junior nenmbers of the Swaroopam
Rs. 17,000/- annually and that the plaintiffs had no right
to claim income fromthe Sthanam estate. The trial court
granted mai ntenance for the period claimed until the date of
decree at the rate of Rs. 250/- per mensem for each of the
plaintiffs charged on the corpus and income of the Sthanam
estate. The first defendant appealed to the Kerala Hgh
Court in A S. No. 304 of 1962. The plaintiffs preferred
cross-objections. The H gh Court partly allowed the appea

negativing the plaintiffs’ claimfor arrears of naintenance
and nodified the trial court’s decree. The H gh Court
di sm ssed the cross-object.ions of the plaintiffs. C. A No.
1235 of 1966 is brought tothis Court by certificate on
behal f of defendant no. 1 and C As. 1236 and 1237 of 1966
are brought to this Court by certificate on behalf of
plaintiffs.

The first question to be considered is whether the
plaintiffs are entitled to maintenance out of the Sthanam
properties as a matter of famly custom It is argued on
behal f of the 1st| defendant that the naintenance all owance
was previously given by the Sthanee only as an act of
generosity and not in recognition of any legal claim of
junior nmenbers of the Swaroopam |In any case it was
contended that the practice prevailing in the past was that
the incone fromtwo kal ans "Pil achithara" and "Vel liyad" was
given to the Amma Nethiar for the benefit of the nmenbers of
the Swaroopam and that the nmenbers of the Swaroopam' could
not insist on anything nore than the sane as a matter of
right. In our opinion there is nojustification for this
argunent. There is sufficient evidence on the record of the
case to support the finding of the Subordinate Judge and the
H gh Court that the plaintiffs have established a custonary
right of maintenance fromthe Sthanam properties. In the
first place there are two decisions O'S. 991 and 992 of the
year 1817 granting a decree for mmintenance to two nenbers
of the Kaval ppara St hanam (Exhibits A-57 and A-58). It was
contended for the Sthanee in those suits that ~separate
properties had been allotted to Amma Nethiar to maintain al
the females and minors in the Swaroopam that only ngjor
mal es in the Swaroopam can cl ai m separate maintenance from
him and that those nenbers who chose to |live away from the
pal ace had no right to claimmaintenance. These contentions
were not accepted by the Court which gave each of the
plaintiffs a noney
39
decree for maintenance both past and future. The nmateria
portions of the two decisions are quoted bel ow.

"On a careful consideration of all the
particulars referred to and in view of the
circunstances that the Plaintiff went separate
from the tarwad nmenbers in disregard of the
orders of Defendant who is the present Mbopi
Nai r of Kaval ppara and in opposition to the
status, ranks and dignities (Sthanamanans)
and propriety of Sthanamand nerely for their
own pleasure and that, even after the Moopu
had caused negotiations to be made through
Brahm ns and ot her respectabl e persons under
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his (Mopu's) witten authority with a viewto
avoi d the Mopu (Sthanam falling into
disgrace (as a result of famly) dissension
and in view of the fact that, in spite of the
efforts of the said persons, the plaintiff did
not return and live together (have common
resi dence and ness), it is only proper, as the
Def endant contends in his witten statenent,
that it is the Anma Nethiar who shoul d provide
for the maintenance of the plaintiff along
with that of the | ady nmenbers. The plaintiff’s
Wi t nesses Cherunmpatte Manakkal Vasudevan
Bhat t at hi ripad and Pannasseri Adi sseri pad
state on solem affirmation that, since it is
the Mooputhat manages the properties formng
the assets of the Swaroopam (esstate) and
received 16,000 and ol d fanans being 2 per 10
fromthe Governnment if the next nephew as well
as the heir and next of kin of the Mopil Nair
were to |ive separate fromthe Mopil Nair and
demand i ntenance for whatever reasons it
m ght be,~ such person ought to be pai d

mai nt enance expenses and support ed as
befitting the Sthanamanam (rank and dignity)
of such person and not necessary (sic). The

plaintiff and his nmother Valiakava Nethiar
| eft. Kaval appara on the 16th Medom 992 (26th
Apri | 1817) and went to and stayed at
Mangal at hu, Pananbala Kode and Mel arkode for
reasons not apparent. Under the orders of the
Def endant mai nt enance had  been pai d to
plaintiff, the said Nethiar and 20 ' persons
fromthat date, 16th of Medom (26th of " April)
to the nmonth of Edavam (May-June). Thereafter
the defendant ordered paynent of maintenance
to 16 persons fromlst Mthunam (13th June)
and to 12 persons (thereafter. Subsequent |y
the Mopu ordered that nmintenance need be
pai d for 8 persons. only including (the
plaintiff). The witten st at enent
(deposition) does not make any nention _as
to--nor have the plaintiff’s witnesses proved
as to what expenses the sumof--clainedin the
plaint relate to. It is therefore

decreed that the Defendant do pay plaintiff
450 fanams bei ng the mai nt enance expenses for
3 nmonths as evidenced by the plaintiff’s
wi t nesses after deducting 25 (? ) fanans /from
the ampunt <clained in the plaint, that the
Def endant do also pay the plaintiff's future
mai nt enance at the rate of 150 fanans a  nonth
as nmentioned above and that the plaintiff and
Def endant do pay and receive proportionate
costs.”

Ext. A-58:

"On |looking into the matters nentioned
above, there is nothing to show on what ground
the plaintiff had gone and |ived separate from
the tarwad nenbers of her own accord in
di sregard of the order of t he pr esent
Kaval appar a Moopi | Nai r and wi t hout
considering the status, dignity and propriety
(of the Sthanam). Even though the Defendant’s
contention in his witten statement that it is
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t he

deposi tion

the Amma Nethiar who should |ook after the
mai nt enance of the plaintiff in as rmuch as the
plaintiff did not return to and stay in the
Kaval ppara in spite of the attenpts nmade
through the Brahmins and other respectable
persons to avoid the Mopu getting a bad nane
owing to a runour getting afloat that there is
di ssension anpbng the nenbers as a result of
the plaintiffs action, is a proper only, the
court is of the opinion that, if the nmenbers
who are related to the Mopil Nair as his
direct sister and direct nephew |ike the 3rd
Nair and who are closely related together as
heirs to the properties |live separate for any
reason what soever and ask for their
mai nt enance, — the Moopil Nair ought to have
ordered paynent of their maintenance, anpunts
and nmaintained themin accordance with their
status in the Sthanam |Instead of doing this,
the  Mopil Nair cannot stop the nmmintenance
paid to the Anandaravas who may be of bad
tenmperanment. The plaintiff’'s and defendant’s
wi t nesses prove that the plaintiff had been
paid for the maintenance fromthe Medom 992
(April -May, 1817) when she went separate unti

the 30th of Karkitakam (about the 16th of
August) and that the Moopil Nair had stopped
payi ng' for the mmintenance thereafter. From
the evidence of the plaintiff's witnesses it
has been  proved that the plaintiff and the

persons staying with her would all - together
require 3 fanans for maintenance expenses and
1 fanam for extra expenses for a day. It,

therefore, does not appear fromthe oral and
docunentary evidence that they would require
anyt hi ng nore than--fanans for the maintenance
for the 3 nonths from

the 1st of Chingam (14th August) to the 1st of
Vrichigam (14th Novenber) the date of the
suit, calculating at 120 fanans a nonth. I't
is not clear fromthe plaint as to what
expenses the sumof Rs. 150 clainmed in the
pl ai nt rel ates. | therefore direct t he
defendant to pay to plaintiff-a sumof Rs. 360
fanams after deducting 165 fanans from the
amount clained by the plaintiff and | also
direct that the Defendant do pay to. the
plaintiff the future maintenance at the /'rate
of 120 fanans a nonth and that the plaintiff
and Defendant do pay and receive proportionate
costs."

Exhibit B-1 is a deposition given in OS. 2 of 1859 by
St hanee of the Kaval appara Swaroopam The

marked as Ex. 67(b) in OS. 46 of 1934 and

reads as foll ows:

"The properties belong to the Sthanam
only. Two Kalans (lands attached to two
granari es) have been set apart for t he
mai nt enance of the menbers of the tarwad. And
it has been the practice that the rest of the
menbers maintain thenselves therefrom It has
been so separately allotted from ancient
times. When precisely, is not known. It
could be seen fromthe accounts that It has
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been SO set apart. It is only i f I
think it necessary to take back what has been
so set apart, that | should give them their
mai nt enance  expenses cee I have not
enqui red whether there were any other places
where the entire properties and the Malikhan
bel onged to the Sthanamonly and the tarwad
has no separate property of its own."
[ The Hi gh Court has observed that this translation is not
correct and that 'kalanm denotes a division of the estate
for purposes of collecting rents fromthe tenants. Again a
true transl ati on of the first sentence in the above
guotation would be "only the Sthanam has properties and no.t
the properties belong to the Sthanam only".]

This deposition shows clearly that the Sthanee in
office admitted over a century ago his obligation to
mai ntai n juni or menbers of the Swaroopam

The  next piece of evidence is the deposition of the
Sthanee in O.S. No. 46 of 1934.  In the present case the 1st
defendant. did not give evidence. He admtted that his
deposition in the previous suit ~OS.No. 46 of 1934
contained a true statenent of facts. The previ ous deposit;on
of the 1st defendant in Ex. B-13 and reads as foll ows:

"4. The eldest lady in the Swaroopam is called

Aroma Net hi yar. ~Sone properties had been allotted
for the

L1 Sup C/70--4

42

mai nt enance of the menbers in the nane of Amma
Nethiar- . .... Those properties. had been
allotted in _ancient tinmes in her nane fromthe
properties of the Mopil Nair

5. The Moopil Nair was originally a
ruling chief. The grant of properties in the
nane of Amma Nethiyar should have been made
when the Moopil Nair was a ruling chief. The
present Amma Net hi yar has even now the right
to nmamnage the properties which had’ been so
al |l otted. It was in ignorance of such
allotment that ny eider brother and after him
nysel f managed those properties along with the
stanam properties. | amw lling to hand -back
the nmanagenent of those properties to Amm
Net hi yar . If those properties are handed
back, | shall no nore be liable to pay
t he mai ntenance of the nmenbers.”

In his witten statenent def endant no. 1 made t he
foll owi ng adm ssion in para 6:

. The def endant does not / deny
that the nmenbers of the Swaroopam are entitled
to be nmaintai ned by the Mopil Nayar by virtue
of custom But that does not make hi many the
less a Stani nor detract from the ' Stanom
character of the properties.™

In our opinion the evidence adduced in the case sufficiently
proves a customin Kaval appara Estate by which the Sthanee
was legally obliged to give maintenance to juni or nenbers of
the fanily. It is possible that the practice of paying
mai ntenance to junior nmenbers originated as an act of
generosity of the previous Sthanee. But it has continued
without interruption for such a length of tine that it has
acquired the character of a legal right.

On behalf of defendant no. 1 it was cont ended t hat
the Judicial Conmittee had said that the paynment for
mai nt enance was an act of generosity on the part of the
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St hanee and
Ref erence was

in Kochunni v.

was not a legal right of the junior nenbers.
nmade to the follow ng passage in the judgnent
Kut t anunni (1) :

"The mai ntenance cl ai med was a customary
one originating in ancient times when
admttedly the Mippil Nair was a Sthani in
possession of Sthanamrights. There is no
evidence as to how the maintenance allowance
arose, whether it was given in recognition of
a legal claimor was only a generous provision
made for the benefit of the wonmen and younger
menbers, whi ch the Raja was perfectly
conpetent to do out of property

(1) A1.R 1948(P.C.).47at p. 52.

43

whi ch he regarded exclusively as his owmn. The
clainms of  generosity often prevail over a
sense of ownership, especially when the
recipient of the bounty is a near relative in
a dependent position."

In our opinionthis argunent proceeds on a m sreading of the
j udgrment of the Judicial Committee. The Judicial Committee

has observed

that the claimfor maintenance was based on

customary rights and was not ex gratia paynent. |In the

course of the

judgment ‘M. MR Jayakar states:

"The document s mat eri al in this
connection are Exs. 'O _and P being the
decree and judgnent respectively.in tw suits
for mintenance brought in the vyear 1817
agai nst the then Muppil Nair, the first by the
then third Nair, a mnor, and the second by
his mother. It is material to note what the
i ssue was and what was decreed in these suits.
In the pleadings of both the parties the claim
for maintenance was stated to be based on
customary rights. The plaintiff alleged it is
"the wusual custom (that Nair should /'pay the
mai nt enance. The « defendant adnitted "t he
custom but denied his liability to pay the
mai nt enance on the ground that his ancestors
in ancient tines had already settled i'n
accordance wth the "usual practice’ certain
lands on a lady called Ama Nethiar for the
mai nt enance of herself and the juni or nenbers,
and that the naintenance clainmed in the “suit,
even if it was due, which he denied, should
primarily cone out of the lands so set aside
in previous times. He also deni ed hi s
l[iability on the ground that the minor and his
not her, contrary to his advice and that of the
well wishers of the family had gone  -away to
live elsewhere. The defendant denied hi s
liability also on other grounds which it is
unnecessary to consider in tiffs case. He,

however, expressed his wi | lingness to
suppl enent the naintenance, if the Court
t hought proper, on particul ar occasi ons. The

Judge, while admitting that it was the
responsibility of Amma Nethiar to maintain the
plaintiffs, held that as the plaintiffs stood
in the very near relationship of sister and
nephew to the defendant and were his next
heirs it was 'only proper’ that the defendant
should grant them a periodical allowance for
past and future mai ntenance. In the light of
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the pleadings set out above, the adm ssions
nmade therein by bolt sides about the customary
nature of the maintenance and the words it was
"only proper’ in the judgment, their Lordships
cannot accept this as a decision contra-

44
dicting the incidents of the property in the hands of the
Muppi | Nair."

In any event the question as to whether the right of
mai nt enance was given by the Sthanee in recognition of the
l egal claimor whether it was an ex gratia paynent was not
directly in issue in the previous suit. The question for
determ nation was whether the existence of rmaintenance
al | owance was inconsistent with the Sthanam character of the
properties in possession of the then Mopil Nair. On this
point it was held by the Judicial Conmmittee that the paynent
of the maintenance allowance for junior nenmbers was not
inconsistent wth the Sthanam character of the property on
which it was grounded. At p. 53 of the Report M. Jayakar
has observed;

"Their Lordships think that in the
proceedi ngs of these two cases there is hardly
anything to support the view of the Hi gh Court
that ‘the -decrees in these two suits are
i nconsi stent with the Sthanam character of the
properties in the possession of the then
Mippil | Nair or that he did -anything which
could 'be regarded as an adm ssion that the
properties in his hands were not Sthanam
properties. On the question whether and how
far the existence of a naintenance ‘all owance
is inconsistent with the Sthanam character of
the property, on which it i's grounded, the
foll owi ng passage i n-Sundata Aiyar’s book (p.
255, bottonm) may be noted:

"The point of view suggested in sone
cases in which the question has arisen is that
the nenbers of the family have rights of
mai ntenance in the property of the Sthanam
itself: that is practically assimlating these
properties to inpartible zemi ndaries before
the recent cases.’

Besi des, the Sthanamin dispute in this case
bel onged, as stated above, to the second
category, and in such a case the existence of
mai nt enance al | ownance woul d be perhaps not so
i nconsistent as in the case of a Sthanam of
the third class, carved out of (the famly
property for the support and dignity of its
seni or menber."
The question at issue before the Judicial Conmittee was
whet her the Kaval ppara Estate was a Tarawad or joint | famly
property belonging to the joint famly or whether the
properties appertained to the Sthanam and belonged to
def endant no. 1 as a Sthanee exclusively. The question as to
the right of maintenance of the plaintiffs was incidentally
gone into and it was ultimately held that the existence of
such mai ntenance fight of junior nmenmbers of
45
the famly was not inconsistent with the Sthanam character
of the properties.
In our opinion the High Court. was right inits finding
t hat the plaintiffs have established their right to
mai ntenance from the Sthanam properties as a matter of
custom Counsel on behalf of defendant no. 1 has been unable
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to nake good his argunent on this aspect of the case.

An all eged custom in order to be. valid, nust be proved
by testinony to have been obeyed from consci ousness of its
obligatory character. A mere convention between famly
menbers or an arrangenment by mutual consent for peace and
conveni ence cannot be recognised as custom In Ranroa V.
Yeshwantrao(1l) it was proved that it had been the practice
in a Deshpande Vatandar’s famly for over a hundred and
fifty vyears, wthout interruption or dispute of any kind
what ever, to |leave the performance of the services of the
vatan and the bulk of the property in the hands of the eider
branch and to provide the younger branches with naintenance
only. 1t was held that such practice was due in its origin
to a local or famly usage and not to a nere arrangenent and
that it was therefore to be recogni zed and acted upon as a
legal and valid custom |In order, therefore, that a custom
should acquire the character-of |lawthe custom nust be

acconpanied by the -intellectual elenent, the opi ni on
necessitatis "the conviction on the part of those who use a
custom that it is obligatory and not nerely optional". In

ot her words the mark which di stinguishes customin the | ega
sense from nere convention i s the opinion necessitatis, the
recognition that there is authority behind it.

"In-the npdern state the custom if
| egal'ly recogni zed has behind it the court and
an apparatus of coercion. In primtive
conmunities we do not find aut hority
necessarily organized “in the ‘institutiona
sense. We rmust ask, 'what is the ultimte
power in-the group to settle conflicts or to
prescribe rules? It may be the old nen, the
mlitary group, the priests, or nmerely a
general consensus of opinion.” But the opinion
necessitatis can cone into exi stence only when
the comunity in'sone way throws its force
behi nd the particular rules.”

(See G W Paton--Jurisprudence--3rd edn. p. 164)

We have shown in the present case that the plaintiffs have
established their right to maintenance from the Sthanam
properties not nerely as an act of generosity on the part of
the Sthanee but the

(1) I.L.R 10 Bonbay 327.

paynment of naintenance has been nade by the Sthanee as a
matter of |egal obligation.

The next question is whether the plaintiffs are entitled
to arrears of mmintenance. It appears that after the
deci sion of the Privy Council declaring the ist defendant as
exclusive owner of properties he has paid (Rs. 17,6000
annually to the Ama Nethiar for the nmaintenance of the
juni or nenbers of the Swaroopam It is not disputed by the
plaintiffs that such paynments were nmade before t he
institution of the present suit. Even after the institution
of the suit the 1st defendant had been depositing annually
Rs. 25,000 in court for the maintenance of the plaintiffs
and other nmenbers of the Swaroopam as ordered by the tria
court. It was alleged by the plaintiffs that they have not
been paid any naintenance. But the H gh Court found that
mai nt enance had been given to the plaintiffs’ nother wth
whom plaintiffs had been living. For these reasons the High
Court held that there was no ground for awarding arrears to
mai nt enance before the date of suit. W see no reason for
taking a viewdifferent fromthat of the H gh Court in the
matter.

As regards the rate of nmaintenance the trial court
granted decree at the rate of Rs. 250/- p.m for every one
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of the plaintiffs irrespective of age. It has been found by
the trial court that the net inconme of the Swaroopam was
about Rs. 2 |akhs per annum It is adnmitted that the incone
of the Swaroopam consists nostly of rents from cultivating
tenants. Wth the abolition of perquisites and the fixation
of fair rents by recent tenancy |legislation there appears to
have been a reduction of the net inconme of the Sthanam in
recent years. It also appears that the plaintiffs are the
only minor nenbers in the famly and excepting the 7th
def endant who is their nother the defendants are mal es whose
children would not be nmembers of the Swaroopam In the
Madras Estates (Abolition and Conversion into Ryotwari) Act
26 of 1948 conpensation to nmenbers of the fanmly entitled to
mai nt enance out of an inpartible estate is fixed at 1/5 of
what is paid for the estate in view of these considerations
the H gh Court held that the provision of Rs. 250/- p.m to
each of +the plaintiffs was ~adequate. The H gh Court,
however, “directed that it is open to the parties after two
years 'to nmove the trial court for variation in the rate of
mai nt enance fixed on the ground of altered circunstances of
the Estate. Having heard the parties we see no reason for
interfering with the judgment of the High Court in this
matter.

In the result we dismss all the three appeals (G vi
Appeal s- Nos. 1235, /1236 and 1237 of 1966). There will be no
order as to costs with regard to any of the appeals.
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