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A.P.Msra, N Santosh Hegde

JUDGVENT:
JUDGEMENT

M SRA, J-

The issue raised in this appeal  arises wunder the
Raj ast han Prem ses (Control of Rent and Eviction) Act, 1950
(hereinafter referred to as the Act). ~ The appellant is
the landlord and respondent the tenant. ~ The question raised
by the appellant is, whether the H gh Court was right in
setting aside the concurrent finding of facts in second
appeal ? In other words, whet her there existed any
substantial question of law and the H-gh Court without
framing any substantial question of |aw was justified in
interfering with the concurrent finding of both the courts
bel ow? The appellant al so challenges that part of the order
of the H gh Court confirmng the first appellates court
order which holds no default in paynent of rent by the
respondent. In short, the suit of the landlord was for the
eviction of the respondent on grounds of default i'n paynent
of rent, sub-letting of the premses in question and
creating nuisance which was decreed. The appellate court
confirmed the finding of sub-letting and nuisance but set
aside the finding of default. 1In second appeal the Hi gh
Court confirmed first appellate court finding that there is
no default but set aside the concurrent findings that the
respondent sub-letted the prenises and created a nui sance.

In order to appreciate the controversy raised we
deliver the follow ng short facts.

The respondent took two shops and one godown al ong
with Chabutra being a portion of House No.2131, Subji Mandi
Johri Bazar, Jaipur, at a nmonthly rent of Rs.45 per | nonth
with Rs 5 per month for water charges. The case of the
appel l ant-landlord is that respondent sub-letted one of the

shops to one Mohd. [Ishaq and sub- letted the godown to one
Ham d. This apart, he failed to pay the rent for a period
of about 2 years and 11 nmonths totalling Rs 1750/-. He also

bl ocked the 11 feet wi de entrance which is the only passage
for the appellant for going to his residence by placing the
bags of onion and other vegetables on both the side of the

passage. In fact it blocks about 8 feet passage |eaving
hardly 3 feet which is causing serious nuisance to the
appel | ant . On 15th February, 1977 a notice was served on

the respondent followed by filing a suit on 12th January,
1978 for eviction fromthe said prem ses on the ground of
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default in paynment of rent, sub-letting and nuisance.
Wthin one week on 19th January, 1978 the appellant also
filed another suit for fixation of standard rent under
Section 6 of the aforesaid Act. On 3rd May, 1978 the tria

court in the later suit fixed provisional standard rent at
Rs. 100 per nmonth under Section 7 of the said Act w.e.f.
12th January, 1978. The respondent as a consequence of the
same deposited rent at the said rate for the period 12th
January, 1978 to 16th Sept enber, 1978. However, the
respondent defaulted in paying the rent at this rate for a
period subsequent to 17th Septenmber, 1978. This fact was
incorporated in the plaint through an anmendnent to his
plaint which was allowed and the same was incorporated as
para 5 (A) of the said plaint. This amendnent pl eads
default of paynment of rent for a period subsequent to the
sai d provi sional fixation  of rent and consequenti a

liability for eviction under Section 7 (4) of the Act.

According tothe respondent, the trial court on 13th
April, 1978 determ ned the provisional rent at Rs. 45 per
nont h under Section 13(3) of the said Act hence
determ nati on of provisional standard rent under Section 7
on 3rd May, 1978 would only means fresh redetermnation or
nodi fication of the amount payabl e under Section 13 (3) has
to be nmade before consequence of eviction is to be
i mpl enent ed. On the other hand counsel for the appellant
stressed that the trial court struck out the defence of the
respondent under section 13(5) on account of ‘his failure to
deposit provisional ‘rent as fixed under Section 7. The
appeal against this. was also dismssed by the appellate
authority on 5th August, 1983. Even revision petition was
also dismssed by the High Court on 18th February, 1987.
Thus this order becanme final as it was not chall enged before
this Court. Repelling this submssion of finality, |earned
counsel for the respondent subnmits that the revisional order
itself left the matter open to be raised |ater, hence there
was no need to challenge the revisional order. Reliance is
placed on the follow ng observations in the said revisiona
order:

I am of the opinion that the various questions and

issues raised before this court in revision under Section
115 C P.C. deserves to be decided in an appeal finally if
it beconmes necessary to file the sane by the tenant.
Any adverse order is passed against himearlier which is
appeal able then these conplication questions of facts and
law, calculations pronotions and comnbination of H ndi and
Engl i sh cal endar nonths, can be decided there in appeal

The trial court finally decreed the suit for-eviction
by holding that the respondent had commtted default in
payment of rent we.f. Vaisakh Bud Akum Sambat 2032 till
date of filing of suit, he had also sub-letted the prem ses
and created nuisance in the entry passage for t he
plaintiff-landl ord. The appellate authority dism ssed the
appeal of the respondent by upholding his eviction on the
ground of nuisance and sub-letting under Sections 13(1)(d)
and 13(1)(e) respectively, but set aside finding of default
under Section 13 (1)(a). The appellant <challenges this
setting aside part, which according to himis unsustainabl e,
as earlier the defence of the respondent was struck off
under Section 13 (5) of the Act on this very ground of
defaul t. The subm ssion is, the appel | ate court
m sconstrued the provisions of Section 7(4) of the said Act.
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Finally, the Hgh Court in second appeal set aside the
concurrent findings recorded by both the courts bel ow and
directed the appellant to restore possession of the suit
prem ses to the respondent. The grounds on which the High
Court interfered is that specific details had not been
incorporated in the pleading and the finding is against and
contrary to the evidence on record. The finding of the
appel late court, of no default by the respondent is not
di st ur bed.

Learned counsel for the appellant has challenged this
i mpugned order firstly on the ground that neither any
substantial question of l'aw has been franed nor it arises in
the present case, hence, interference in the second appea
under Section 100 CPC was without jurisdiction and secondly
the Hi gh Court should have set aside that part of the order
of the appellate court which holds no default as admittedly
the respondent ~conmitted default in not paying rent as
provisionally fixed wunder Section 7. This default wunder
Section. 7 (4) is by itself sufficient for the eviction of
the respondent.

On the other hand, learned counsel for the respondent
submits wth vehenence that admttedly the present suit for
eviction is based/'on arrears of rent at the rate of Rs. 45
per nonth as per prayer in the plaint, and in spite of
amendnment by introducing para 5 (A), as - aforesaid, no
correspondi ng amendnent is nade to the prayer. Hence
eviction for default could only be if there be default in
not maki ng paynment at the rate of Rs.45 per nonth and not on
account of fixation of provisional standard rent at the rate
of Rs.100 per nonth. He also subnmits once order dated 13th
April, 1978 was passed under Section 13(3) which fixes the
amount payable by the tenant for the ~default, no ' other
amount including the anount as enhanced by fixation of
provisional rent under Section 7 could be constituted to be
an anount, for which respondent could be evicted unless this
order dated 13th April, 1978 is nodified. So far setting
aside the concurrent findings on sub-letting and causing
nui sance it is subnmitted that the H gh Court has given good
reasons for the sane.

The question of interference by the High Court in

second appeal, its principle stands settled by catena  of
decisions of this Court. The jurisdiction of ~ courts in
first appeals, second appeals or revisions are all, to the

extent conferred by the legislature. No litigant possesses
any natural or inherent right to appeal against any order
unless a statute confers and it is to the extent it is

conferred. Thus area to challenge is also hedged by the
| egi sl ature hence challenge to the inpugned order “has to be
confined within such limtation. How legislature limts

such right could be visualised from Section 96 and Section
100 CPC as it stood prior to the anmendnent by the Anendnent
Act 1976 (104 of 1976) and as it stands after this
amendnent .

Secti on 96 deals with appeal from origina
jurisdiction. Its | anguage confers very wi de right both on
the appellant to challenge and jurisdiction of the appellate
court to adjudicate, when it uses the words, An appea

shall lie fromevery decree passed by any court exercising
original jurisdiction. Even this w de expanse is shrunk
through sub-sections 3 and 4. |In other words, no appea

shall lie by virtue of sub-section 3, where it is a consent
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decree and sub-section 4 forbids appeal froman order in a
suit cognizable by courts of small causes, in which the
value of the subject matter does not exceed an anount
referred to therein and in other cases only on question of
I aw.

Prior to the anendnent of Section 100 CPC a second
appeal could have been filed before the H gh Court on the
grounds as set out in clauses (a) to (c) of Section 100(1),
nanmely :

(a) the decision being contrary to lawor to sone
usage having the force of | aw,

(b) the decision having failed to determne sone
material issue of |aw or usage having the force of law, (c)
a substantial error or defect in the procedure provided by
this code or by any other law for the tinme being in force,
which 'may passibly have produced error or defect in the
deci si on ‘of 'the case upon the nerits.

So the purpose for~ amending Section 100 by the
af oresai d Arending Act was to further limt the jurisdiction
of the High Court./ Prior to the amendnent the interference
could have been where an order is contrary to |law or sone
usage having the force of law. But nowit could only be if
any substantial ‘question of law ari ses. The  words
substantial question of |aw, brought in has significance
not superfluous. So now interference cannot be only because
order is contrary tolaw, but when the disputed issues
rai ses substantial question of law. Creation of powers or
[imting such powers in the appellate authorities is always
a decision based on public policy expressed in the naxinms

interest reipublicae ut sit finis [litium This policy
brings to finality some issues or alitigation at sone point
of tinme. If no appeal is provided, the original order
becomre final. Thus it is open for the legislature to bring

finality to the adjudication on question of facts upto the
stage of first appeal and limt the second appeal to
guestion of Jlaws or to the substantial question-of law to
such other limtation which the |egislature deens fit ~and
pr oper. Section 100 CPC after the anendnent is reproduced
bel ow: 100. Second Appeal . - (1) Save as otherwise

expressly provided in the body of this Code by any other |aw
for the time being in force, an appeal lie to the H-gh Court
from every decree passed in appeal by any Court subordinate
to the Hgh Court, if the Hgh Court is satisfied that the
case involves a substantial question of law. (2) An appea

may |ie under this Section froman appell ate decree passed
ex parte. (3) In an appeal under this section the
menor andum of appeal shall precisely state the substantia
guestion of law involving in the appeal. (4) Woere the Hi gh

Court is satisfied that a substantial question of law is
involved in any case, it shall fornulate that question. (5)
The appeal shall be heard on the question so formul ated and
the respondent shall at the hearing of the appeal, be
allowed to argue that the case does not involve such
guesti on:

Provided that nothing in this sub-section shall be
deened to take away or abridge the power of the Court to
hear, for reasons to be recorded, the appeal on any other
substantial question of law, not fornulated by it, if it is
satisfied that the case involves such question.
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Sub-section (3) places an obligation on the appellant
to precisely state the substantial question of |aw involving
in the appeal. Sub-section 4 confers on the H gh Court an
obligation to formulate the substantial question of law, if
it is satisfied that it is involved. Then sub-section 5
confers right on the respondent to urge that no substantia

guestion of law arises. The proviso supplenments the
di scretion to the court to fornmulate if sone ot her
substantial question of law arises if not fornul ated. The

af oresaid scheme of this Section clearly reveals the intents
of legislature to limt the exercise of power of the Hi gh
Court under Section 100. Thus existence of substantia
guestion of law is sine qua non for the exercise of power by
the H gh Court under thi's Section.

This Court -records in Panchugopal Barua Vs. Uresh
Chandra Goswam (1997 (4) SCC 713 at para 7)

Para -7 - A bare | ook at Section 100 CPC shows that
the jurisdiction of the High Court to entertain a second
appeal after the 1976 anendnment is confined only to such
appeal s as involve a substantial question of I aw,
specifically set out in the nenorandum of appeal and
fornmulated by the High Court. O course, the proviso to the
section shows that nothing shall be deened to take away or
abridge the power of the court to hear, for reasons to be
recorded, the appeal on any other substantial question of
law, not forrmulated by it, if the court is satisfied that
the case involves such a question. The proviso presupposes
that the court shall indicate in its order the substantia
gquestion of law which it proposes to decide even if such
substantial question of |law was not earlier formulated by
it. The existence of a substantial question of law is
thus, the sine qua non for the exercise of the jurisdiction
under the amended provisions of Section 100 CPC.

In Kshitish Chandra Purkait Vs. Santosh Kumar Purkait
and others, 1997 (5) SCC 438, this  Court followed and
approved the aforesaid decision in the case of Panchugopal
(supra) and further held:

Para 10 - W would only add that (a) it is the duty
cast upon the Hgh Court to formulate ~the -substantia
guestion of Jlawinvolved in the case even at the initia
st age; and (b) that in (exceptional) cases, at a |later
point of time, when the Court exercises its  jurisdiction
under the proviso to sub-section (5) of Section 100 CPC in
fornmulating the substantial question of |aw, the opposite
party should be put on notice thereon and should be given a
fair or proper opportunity to nmeet the point. Proceeding to
hear the appeal without formulating the substantial question
of law involved in the appeal 1is illegal and is an
abnegation or abdication of the duty cast on the court; -and
even after the fornulation of the substantial question of
law, if a fair or proper opportunity is not afforded to the
opposite side, it will anpunt to denial of natural justice.
The above parameters within which the H gh Court has to
exercise its jurisdiction under Section 100 CPC should
always be borne in mnd. W are sorry to state that the
above aspects are seldomborne in mnd in many cases and
second appeals are entertained and/or disposed of, without
conforming to the above discipline.
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This Court 1in this case expressed its concern that
these aspects are seldomborne in mnd while deciding and
entertaining the second appeal as they are being di sposed of
wi thout conforming to this di sci pline. The concer ned
expressed by this Court in the aforesaid decision, which we
al so unhesitatingly reiterate. Though anendnent was in the
year 1976 but still |arge nunber of second appeal are being
di sposed of without conformng to this requirenent.

In Ram Prasad Rajak Vs. Nand Kumar & Bros and
anot her, 1998 (6) SCC 748, this Court held

Para 7 - .. Unless there was a substantia
gquestion of Jlaw, the H gh Court had no jurisdiction to
entertain the second appeal and consider the nmerits. It has

been held by this Court in Panchugopal Barua V. Uresh
Chandra Goswanmi-~ and Kshitish Chandra Purkait V. Sant hosh
Kumar ' Purkait  that existence of a substantial question of
law is sine qua non for the exercise of jurisdiction under
Section 100 CPC. In both the aforesaid cases, one of us
(Dr. Anand, J) was a party to the Bench and in the forner,
he spoke for the Bench

In Kondi ba Dagadu Kadam Vs. Savitribai Sopan G ujar
and others, 1999 (3) /'SCC 722, this court held

After the anendrment a second appeal can be filed only
if a substantial question of lawis involved in the case.
The menor andum  of - appeal must precisely state the
substantial question of |aw involved and the H-gh Court is
obliged to satisfy itself regarding the existence of such a

question. |f satisfied, the H gh Court has to fornmulate the
substantial question of lawinvolved in the case. The
appeal is required to be heard ~on the question so
f or nul at ed. However, the respondent at the time  of the

hearing of the appeal has a right to argue that the case in
the court did not involve any substantial question of |aw
The proviso to the section acknow edges the powers of the
Hi gh Court to hear the appeal on a substantial point of |aw,
though not formulated by it with the object of ensuring that
no injustice is done to the litigant where such a question
was not fornulated at the tine of admission either by
nm stake or by inadvertence.

Thus within the said periphery the question arises,
whether the H gh Court in the present case has rightly
exercised its jurisdiction in setting aside the findings
recorded by both the courts below? So far the question of
sub-letting the finding was based on the deposition of the
Wi tnesses to whomthe disputed prem ses was sub-let. | Their
testimony was rejected by the Hi gh Court mainly on the basis
that there is no detail pleading pertaining to the period of
sub-tenancy and even the w tnesses has not produced any

recei pt of paynent of rent. It is not in dispute that there
is pleading that the disputed prem ses was sub-|et. The
detail, if any, can be supplenented through evidence. Mere

lack of details in the pleading cannot be reason to set
aside concurrent finding of facts. Simlarly, the Hi gh
Court interfered with the concurrent finding of facts that
nui sance was created by the respondent by obstructing the
passage | eading to the appellant house by keepi ng oni on bags
| eavi ng out of space of 11 feet to 3 feet only. The fact of
this obstruction is also supported by the Conm ssioner
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report submitted in the present proceedings. The finding
recorded on sub-letting and nuisance by both the courts
bel ow bei ng based on evidence on record its setting aside by
reapprai sal of evidence, and in any case wi thout fram ng any
substantial question of |aw by the H gh Court cannot be
sustained and further we also do not find any substantia
guestion of Jlaw arising therein. Learned counsel for the
respondent tried to submit with force by attenpting to take
us to the evidence of the witnesses to show their
unwort hiness for reliance. It is neither a case of no
evidence nor perverse finding. Al these subm ssions are
within the realmof appreciation of evidence which should
not have been interfered by the High Court for less for us
to exam ne.

Returning to the question of default commtted by the
respondent, the subm ssion is, as per prayer in the suit the
arrear ~clained “is only at the rate of Rs. 45 per nonth,
hence 'without” its amendnent,  subsequent enhancenent to
Rs. 100 per month under Section 7 cannot be construed to be a

default for —eviction. Further unless the order wunder
Section 13(3) is nmodified as aforesaid the non- deposit of
this paynent, if at all, atthis rate cannot be construed to
be default. Thus 't hi s -enhance anount, if any, cannot be

construed as default for eviction. He further submts as
per Hindi cal endar nonths, which is referred in the plaint,
even after the enhancenent under Section 7, if conputed
under it there is no default. It has also been wurged by
| earned counsel for  the respondent that the order under
Section 7 has not been brought on the —record in this
proceedi ng, hence, could not be relied. On the other hand
| earned counsel for the appellant submits Section 7 stands
by itself and any default after fixation of the provisiona

rent under it and failure to pay this rent for any nonth by
15th day of the next follow ng month of such determ nation
renders a tenant |liable for eviction. There is no need to
nodi fy any order under Section 13 (3) for this and after
amendnment of plaint even without anmending prayer, by virtue
of Section 7 (4) the respondent is liable for eviction

Further, there is no plea by the respondent that rent is
payabl e as per Hindi Calendar nmonth. . Description in the
plaint of the arrears by referring names of Hndi nonth does
not make tenancy by Hindi cal endar

Though the submission on this question of default was
stretched, both by |earned counsels for the appellant and
the respondent at great |length but we do not propose to go
into this question, when we have upheld the concurrent
findings of both the courts below of sub-letting and
creating nuisance, which by itself is sufficient- for a
decree for eviction. The subnission, since it raises
guestion of interpretation of various sub-sectiions of
Section 13 and Section 7, it is not necessary to go into it
for the said reason in the present proceedings. This apart,
as we have held that the H gh Court commtted error in the
exercise of its jurisdiction in setting aside the concurrent
findings of fact on sub-letting and nuisance wthout
formul ating and there being any substantial question of |aw,
the same also equally applies so far this third point,
nanely, the default of the tenant. Once the appellate court
recorded the finding that there is no default that becane
final and if the High Court did not interfere with this
finding, we do not find, it conmitted any such error which
require our interference. W do not find any substantia
guestion arising out of the decision on this point.
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For the aforesaid reasons and the findings recorded by
us, we find it to be a fit case to allow this appeal and set
aside the judgnment and order of the H gh Court dated 15th
December, 1995 and uphol d the decree passed in favour of the
appellant by the two courts bel ow On the facts and
circunst ances of the case, costs on the parties.




