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PETI TI ONER
K. S. SATYANARAYANA
Vs.
RESPONDENT:
V. R NARAYANA RAO
DATE OF JUDGVENT: 27/ 07/ 1999
BENCH

S. Saghi r Ahrmad, D. P. Wadhwa

JUDGVENT:

D. P. Wadhwa, J.

Leave granted.

This is plaintiff’'s appeal against the judgnment dated
March 3, 1998 of the Karnataka High Court dismssing his
appeal . Earlier plaintiff’s suit had been di sm ssed by the
trial court against respondent, who was arraigned as 1st
defendant. The suit had been partly decreed against the 2nd
def endant .

Respondent - the 1st defendant - is the owner of the
property in Mlleswaram Bangal ore,~ which consisted of
ground floor and two upper floors. 1st defendant  entered
into an agreenent to sell dated Decenber 26, 1991 respecting
his said property with the 2nd defendant. Nane of the 2nd
defendant is R  Sridhar. 1st defendant further authorised
in witing (Exh.P-1) R Sridhar to enter into any sale
agreement of this property with anyone. This witing is as
under : -

"M R Sridhar, s/o Sri Ranma Raju, residing at No.
17/2, 7th Tenple Road, Mlleswaranma, Bangal ore, has got
every right to enter into any Sal e Agreenent on mny property
bearing No. 25, 4th Tenple Road, Mlleswarama, Bangal ore,
consisting of Gound Floor, First Floor and Second Fl oor of
ny side measuring 30’ x40 ."

On the strength of this witing 2nd defendant entered
into agreement with the plaintiff to sell ground floor of
the said property for a consideration of Rs.5,55,000/-. ~The
agreenment to sell with R Sridhar of the whole of the house
envi saged consideration of Rs.12,85,000/-. Towards sale
consi deration plaintiff gave an amount of Rs.2 [akhs by
nmeans of cheques, one lakh was given to each of the

def endant s. Cheques when presented for paynent wer e
encashed by the respective payees. Sale agreement with the
plaintiff, which was entered into by the 2nd defendant, is

dated February 22, 1992. This sale agreenent fell through
Plaintiff did not go for specific performance of agreenent
to sell against both the defendants. Rather he denmanded his
nmoney back. Wiile the 2nd defendant repaid hi mRs. 50, 000/ -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 5

1st defendant refused to return the noney all eging breach of
the agreenent of sale between himand the 2nd defendant. In
the suit filed by the plaintiff for recovery of Rs.2,12,637
agai nst both the defendants, he clainmed Rs.1,36,167/- from
the 1st defendant and Rs.76,470/- fromthe 2nd defendant.
Both these anpbunts included interest at the rate of 14% per
annum The suit of the plaintiff was decreed against the
2nd defendant for Rs.76,470/- with proportionate costs and
future interest at the rate of 10% per annum on the
princi pal amount of Rs.50,000/- fromthe date of decree til
realization. Suit agai nst the 1st defendant was, however,
dismssed on the ground that there was no privity of
contract between the 1st defendant and the plaintiff.
Plaintiff’'s appeal to the H gh Court net the sane fate.
H gh Court was also of the viewthat the suit of the
plaintiff against the 1st defendant was bad as there was no
privity of contract between them

Facts of the case which we have set out above are not
in dispute: The issue on the basis of which the 1st
def endant - succeeded was: ~\Whether the 1st defendants proves
that he is not liable to pay the amount. There was sone
dispute if the witing (Exh.P-1) was signed by the 1st

def endant . Hi gh Court noticed that the 1st defendant did
not unequivocally deny the recei pt of rupees one | akh from
the plaintiff. But' then the Hi gh Court proceeded even on

the assunption that 1st def endant” authorised the 2nd
defendant to enter into a sale agreement in respect of his
property w th any one but said that that would not advance
the case of the plaintiff any further

Witing (Exh.P-1) was put to the 1st defendant when he
appeared as witness in the court. He denied the witing and
his signatures on it. He also denied his signatures on the
agreement to sell, which was entered into between the
plaintiff and the 2nd defendant (Exh.P-2). In fact he
deni ed know edge of any such agreenent. Hs only plea was
that he was not liable to pay any anpbunt to the ‘plaintiff
since there was no privity of contract between himand the
plaintiff. He said that the cheque of the plaintiff was
handed over to himby the 2nd defendant and the  same was
encashed by him He was cross-exam ned. —He was asked if
the Vakal atnama given by himin favour of his counsel was
signed by him He denied his signatures on the Vakal at nana
(Exh.P-6). Then he was asked if the witten statenent filed
by him was signed by himat two places. He denied his
signatures on the witten statenent as well (Exh:P-7). He
admtted that the plaintiff had come to himin 1991 but that
he said was at the instance of the 2nd defendant. Now this
very witten statenent (Exh.P-7) has been filed by the 1st
def endant as an annexure to his counter affidavit filed in
this Court on notice being issued to himin the 'Specia
Leave Petition.

A piquant situation had devel oped before the tria
court when the 1st defendant denied his signatures on the
witten statenment and Vakal atnana in favour of his counsel
Trial court should have i mediately probed into the matter.
It should have recorded statenent of the counsel for the 1st
defendant to find out if Vakalatnama in his favour and
witten statement were not signed by the 1st defendant whom
he represented. It was apparent that the 1st defendant was
trying to get out of the situation when confronted with his
signatures on the Vakal atnama and the witten statenment and
his having earlier denied his signhatures on Exh.P-1 and
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Exh.P-2 in order to defeat the claim of the plaintiff.
Fal sehood of the claimof the 1lst defendant was wit |arge
on the face of it. Trial court could have al so conpared the
signatures of the 1st defendant as provided in Section 73 of
the Indian Evidence Act. Section 73 is reproduced as
under : -

"Conparison of signature, witing or seal with other
adnmitted or proved.

73. In order to ascertain whether a signature,
witing, or seal is that of the person by whomit purports
to have been witten or nmade, any signature, witing, or
seal admitted or proved to the satisfaction of the Court to
have been witten or nmade by that person may be conpared
with the one which is to be proved, although that signature,
witing, or seal has not been produced or proved for any
ot her purpose.

The Court ~may direct any person present in Court to
wite any words or figures for the purpose of enabling the
Court to conpare the words or figures so witten with any
words or figures alleged to have been witten by such
per son.

Thi s section / applies also, with  any necessary
nodi fi cations, to finger inpressions.”

It was a case where instead of going into a protracted
trial, trial ~court could have decreed the suit of the
plaintiff against the 1st defendant as well at the stage of
Order X (Exam nation of Parties by the Court) of the Code of
Gvil Procedure. After the 1st defendant adnmitted ‘having
received rupees one |lakh fromthe plaintiff he could not
retain that noney on the spacious plea that there was no

privity of contract between himand the plaintiff. Anmount
of rupees one | akh had been given to himby the plaintiff as
he wanted to purchase ground floor of his property. The

agreement to sell for the purpose was entered into through
the 2nd defendant whomthe 1st defendant had authorised to
enter into any such agreenent on his behalf.  The plaintiff
could not have paid to the 1st defendant rupees one | akh but
for the agreenent to sell in respect of ground floor of his
property. It is only on the basis of- this agreenent
(Exh.P-2) which is entered into by the 2nd defendant on the
strength of Exh.P-1 that the plaintiff paid rupees one | akh

each to the 1st and 2nd defendants. If we [ accept. the
pl eadi ngs of the 1st defendant then the anobunt of rupees one
| akh had been given by the plaintiff under sonme mistake. In

any case, it was not a paynment gratuitously nmade. - Doctrine
of undue enrichnent would squarely apply in the present case
and the plaintiff would be entitled to restitution. In this
connection Sections 70 and 72 of the Indian Contract  Act,
1872 nay be referred to, which are as under: -

"70. oligation of person enj oyi ng benefit of
non-gratuitous act.- Were a person lawfully does anything
for another person, or delivers anything to him not
intending to do so gratuitously, and such other person
enjoys the benefit thereof, the latter is bound to nmake
conpensation to the forner in respect of, or to restore, the
thing so done or delivered.

72. Liability of person to whommoney is paid, or
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thing delivered, by m stake or under coercion.- A person to
whom noney has been paid, or any thing delivered, by m stake
or under coercion, nust repay or return it."

In Ml anthand vs. State of Madhya Pradesh (AIR 1968
SC 1218), the contract between the appellant and the State
Government was held to be void as it was entered into in
contravention of the provisions of the Governnent of India
Act, 1935. Appel l ant, however, sued for return of his
deposit and for the goods supplied and services rendered.
This Court said: -

“In other words if the conditions inposed by Section
70 of the Indian Contract Act are satisfied then the
provisions of that section can be invoked by the aggrieved
party to the void-contract. The first condition is that a
person ~should lawfully do sonething for another person or
deliver something to him the second condition is that in
doing the said thing or delivering the said thing he nust
not intend to act gratuitously; and the third condition is
that the other person for whom something is done or to whom
sonething is delivered nust enjoy the benefit thereof. | f
these conditions are satisfied, Section 70 inposes upon the
latter person the |Iliability to make conpensation to the
former in respect of, or to restore, the thing so done or
del i vered. The inportant point to notice is that in a case
falling wunder Section 70 the person doing something for
another or delivering sonmething to another cannot sue for
the specific performance of the contract, nor ask for
danmages for the breach of the contract,” for the sinmple
reason that there is no contract between hi mand the other
person for whom he does sonething or to whom he ‘delivers
somet hing. So where a claimfor conpensation is nmade by one
person agai nst another under Section 70 it is not 'on the
basis of any subsisting contract between the parties but on
a different kind of obligation. (The juristic basis of the
obligation in such a case is not founded upon any  contract
or tort but wupon a third category of |aw, nanely,
guasi -contract or restitution.”

This Court quoted with approval two decisions of the
English Courts, which are quite illum nating and which we
reproduce as under: -

1. “In Bibrosa v. Fairbairn, 1943 AC 32 Lord Wi ght
has stated the | egal position as foll ows:

"....any civilised systemof law is bound to  provide
remedi es for cases of what has been called unjust enrichnent
or unjust benefit, that is, to prevent a man fromretaining
the money of, or sone benefit derived from another which it
i s agai nst conscience that he should keep. Such renedies in
English Law are generically different from renmedies in
contract or in tort, and are now recognised to fall within a
third category of the common |aw which has been called
guasi -contract or restitution.”

2. In Nelson wv. Larholt, (1948) 1 KB 339 Lord
Denni ng has observed as foll ows:

“I't is no longer appropriate to draw distinction
between | aw and equity. Principles have now to be stated in
the light of their combined effect. Nor is it necessary to
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canvass the niceties of the old fornms of action. Renedi es
now depend on the substance of the right, not on whether
they can be fitted into a particular framework. The right
here is not peculiar to equity or contract or tort, but
falls naturally within the inmportant category of cases where
the <court orders restitution if the justice of the case so
requires."”

It is wunfortunate that the courts below were not
attentive to the procedural laws and their duty to do
substantial justice in_ the case. Had that been so the
plaintiff would have been spared the tribulations of
knocking at the doors of the highest court of the |[|and.
Courts below fell intoerror in going into the question of
privity of contract” and- lost sight of the basic issue
i nvol ved in the case

It 'was  a case where perhaps action could have been
taken against the 1lst defendant as he was apparently guilty
of perjury in-not only denying his signhatures on Exh.P-1 and
Exh.P-2 but also on witten statenment and the Vakal at nama
filed by him

W allow the appeal, set aside the judgnments of the
trial court as well as of the H gh Court and decree the suit
of the plaintiff for Rs.1,36,167/- agai nst the 1st defendant
with costs throughout. Plaintiff shall also be entitled to
interest at the rate of 10% per annum on the principa
amount of rupees one lakh fromthe date of institution of
the suit till realisation




