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ACT:

Sea Custons Act, s. 171-A--Statenents under--Wet her
subject to s. 132 Evidence Act (1 of 1872) and Art. 20(2) of
Constitution of India, 1950--Custonms Oficer whether a
court--Incrimnating guesti ons whether perm ssi bl e in
enquiry s. 171-A--Effect of ss. 4,5 and 7 of ' I'ndian QOaths
Act (10 of 1873)--Common | aw principles whether applicable
to matters covered by Evidence Act--Copy of premum debit
note of insurance policy--Adm ssibility under s. 114 (I11.
7)--Appraiser of customs Gving evidence as to value of
goods after making enquiries in- nmarket-Evidence | whether
i n adm ssi bl e as hearsay.

HEADNOTE

The appellants and two others were prosecuted on a
conpl aint by the Assistant Collector of Custons, Bonbay for
the of f ence of conspiracy and substantive of f ences
puni shabl e under s. 167(81) of the Sea Custons Act and s. 5
of the Inports and Exports (Control) Act, 1947. The
conpl aint was that all the accused knowi ngly and w th intent
to defraud the CGovernment of India of duty payable on the
import of goods and/or to evade the prohibitions and
restrictions for the tine being in force under or by virtue.
of the Sea Customs Act and of the Inports & Exports
(Control) Act, 1947 relating to the said inport entered into
a conspiracy in Bonmbay and other places during the period
conmencing from August 1958 and August 1959 to. ‘acquire
possession of and to b.e concerned in carrying, removing and
conceal i ng and otherwise dealing wth prohibited and
restricted goods in very large quantities of high C I.F.
val ue. The Presidency Magistrate held in regard to the
appel | ant s t hat they were parties to a conspiracy as
al l eged by the prosecution and convicted them under s./20-B
I ndi an Penal Code "read with s. 167(81) of the Sea
Customs Act and s. 5 of the Inports and Exports (Control)
Act, 1947. The accused were al so convicted of certain other
charges individually framed against them The Hi gh Court
di smi ssed the appeal against the order of the Presidency
Magi strate. The appellants were however, grant ed a
certificate wunder Art. 134(1)(c) of the Constitution. The
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main |legal question that fell for consideration by this
Court was whether the statenents made by the accused-
appel l ants before the Custons Oficer were inadm ssible in
evidence in view of the provisions cf s. 171-A of the Sea
Customs Act, s. 132 of the Evidence: Act and Art. 20(3) of
the Constitution. Questions raised on behalf of t he
appel | ant s in their individual cases regardi ng the
adm ssibility of certain itens of evidence and circunstances
agai nst them al so arose for consideration

HELD: (1) A Custons Oficer is not a court and
therefore statenents nmade before himdo not attract t he
provisions of s. 132 of the Evidence= Act or Art. 20(3) oi
the Constitution.

(a) |If the Legislature intended that the inquiry under
s. 171-A was to be considered a judicial proceeding not
within the narrow limits therein specified but generally, it
could have wused suitable words to express its intention.
Al though this Court gave a wi der neaning to the expression

"judicial  proceeding” in Lalji Haridas' ease there is
not hi ng in that judgrment to warrant a still wi der
i nterpretation of that definition. [83/(

822

Magbool Hussain v. State of Bonmbay, [1953] S.C R 730,
Thomas Dana v. State of Punjab, [1959] Supp. 1 S.C. R 274,
286 I ndo- Chi na /Steam Navi gation Co. Ltd. v. Additiona
Col l ector of Custons, [1964] 6 S.C.R 594, referred to.
Lalji Haridas v. State of Maharashtra, [1964] 6 S.C.R 700,
consi der ed.

(b) The Gaths Act had no application to. the present

case. The preanble to the Act shows that it was an Act to
consolidate the law relating to judicial oaths, affirmations
and decl arations. The argurent that a custons  officer

received evidence within the meaning of s. 4 of the Act and
therefore a person appearing before him was a  wtness
under s. 5 could not be accepted. Section 7 of the Act
shows that oaths wunder the Act had to be admnistered
according to such forns as the High Court m ght prescribe.
The Custons Oficer have nothing to. do with such forns
and there was nothing on record to show that in the present
case any oath was adnministered to the person making the
statement . In Magbool Hussain's case this Court stated
expressly that the Custons Oficers were not authorised to
adm nister oath and the position was 'not altered by the
insertion of s. 171-A in 1955. [832 D-E, 833 A-(

Observations in Queen Enpress v. Tulla,~ 12 Bonbay 36. 42
and St. Alubvn v. Attorney-Ceneral, (1951) 2 A E-R 478,
498, discussed.

(c) Qur law of evidence which is a conplete code  does
not permt the inportation of any principle of English
conmon law relating to evidence in crimnal cases to the
contrary. There is no. scope for introduction of a rule of
evidence in crimnal cases unless it is wthin the four
corners of s. 132 o.r some other provision of the Evidence
Act. [834 H 836 B-(]

Anba Lal v. Union of India & Os. [1961] 1 S.C R 933
and Ragina v. Benjamin Scott, 169 E.R 909, referred to.

Sris Chandra Nandi v. Rakhal ananda (deceased), |I|.L.R
1941 Calcutta 468, appli ed.

(d) The decision of the House of Lords in Harz’'s case
does not support the proposition that under s. 171-A the
right of interrogation was limted to questions the answers
where to may not incrimnate the person interrogated. The
section expressly aut horises officers off custons to
secure the attendance of persons to give evidence or produce
docunents or things relevant in any enquiry in connection
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with smuggling of goods. Alimt is set to the right to
obtain production in sub-s. (2) of the section and sub.ss.
(3) and (4) lay down that’ if a person summoned does not
state the truth in such an exami nation he nay be proceeded
agai nst under 8. 193 |.P.C. for giving false evidence. [837
D- E]

Conmi ssioners of Custons and Excise v. Harz. (1867) 1
Al. ER 177, explained.

(e) In view of the decision of this Court in N shi Kant
v. State Bihar, [1969] 2 S.C R 1033, the argument that
statements of the accused under s. 171-A(4) should be
consi der ed only as a whole could not be accepted. The
i ncul patory position of ‘a statenent can be accepted if the
excul patory portion is found to be inherently inprobable.
In the present case the explanations contained in the
statement were rejected by the courts below for ’reasons.
given. There was 'no. reason for this Court to take a
di fferent view [838 A-B]

(ii) The High Court rightly held that an office copy of
a premiumdebit note maintained by an i nsurance conpany in
the usual course of its
823
busi ness and attached to the office copy of the insurance
policy was admi ssible in-evidence under s. 114 (lllustration
f) of the Evidence; Act. No objection could be allowed to.
be raised on the ground that there was no proof of the
preparation of the original prem umnote. [825 H
(iii) The evidence of an appraiser of custonms off |ong
experience regarding the C.1.F. value of goods could not be
rejected nmerely on the ground that his opinion was arrived
at after making enquiries inthe market and was therefore
only hearsay. His testinony as to the valuation based on his
know edge of the market and experience had renai ned unshaken
in cross-exani nation and was rightly relied on by the High
Court. [827 D F]

JUDGVENT:
CRI' M NAL APPELLATE JURI SDI CTION: Criminal Appeals Nos.86 to
90 of 1968.
Appeal s fromthe judgment and order dated January 13, 1968
of the Bonbay Hi gh Court in Crimnal Appeals Nos. 497 to
499, 516 and 500 of 1965 respectively.
R Jethmalani, K N Mrchandani and U.P.-Singh, for the
appellant (in C. A No. 86 of 1968).
Nur - ud-din Ahmed, K.N. Mrchandani and U.P. Singh, for the
appellant (in C. A No. 87 of 1968).

A.S.R Chari, J.M Mrchandani and K H ngorani, for the
appellant (in C. A No. 88 of 1968).
K. Hingorani, for the appellant (in C. A No. 89 of 1968).

N.H  H ngorani for K  Hi ngorani, for the appellant (in
Cr.A. 90 of 1968).

L.M Singhvi, B.D. Sharma and S.P. Nayar, for -the
respondent (in all the appeals).
The Judgrment of the Court was delivered by
Mtter, J. After stating the facts Hi s Lordship proceeded :]
The High Court dealt generally with the charge of conspiracy
against all the accused and individually with respect to the
charges raised against each accused and considered the
expl anati ons given by themwith regard to the circunstances
tending to crimnal them M. Jethnalani who argued the
case of the first appellant at sonme length raised various
guestions of lawwith regard to the adnmissibility of the.
evi dence afforded by statements before the Custonms O ficers
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under s. 171-A, the conclusion of the H gh Court that his
client had custody or possession of all the exhibits found
as a result of the search of the prem ses of H B. Advan
Brot hers on 21st July, 1950, the correctness of the finding
of the H gh Court that Ex. F.-2 contained a conpl ete account
with regard to the consignnent per s.s. Canton, the finding
of the High Court that the C.I.F. value of the goods
exceeded the invoice value many tinmes over by relying on the
evi dence of an appraiser of the Custons departnment and the
absence of any
824
overt act on the part of his client after the search on 21st
July 1959. The argument with regard to the adm ssibility of
evi dence of the statenents was adopted by counsel for al
the other accused and need not be dealt wth separately.
M. Jethmalani virtually conceded that if his contentions on
the above heads were not accepted by this Court, it would be
futile for himto argue that the H gh Court had gone wong
in comng tothe conclusion as'to the. guilt of his client
on the strength of the evidence before it and the inference
which could legitimately be drawn therefrom

We propose to deal with the other points bef ore
exam ning the contention with regard to the adnmissibility of
the statenents made in pursuance of powers exercised by the
custons officers unders. 171-A. Wth regard to the finding
of the Hi gh Court in agreement with that of the Magistrate
that accused | had the custody or possession of exhibits
Exs. B to F-2, counsel argued that except those seized from
his wall et the others were foundin the drawer of the table
of the prem ses searched, there was no evidence to show that
the said table was the table of his client and as there was
no proof that his client had any financial proprietary

interest in the firmof H B. Advani- Brothers, there was
nothing to warrant the conclusion that the exhibits ' other
than” those in the wallet were in his custody. The ' Hi gh

Court dealt elaborately with this point and we do not think
it necessary to reexam ne the same except to note the
conment nade before the High Court as well as before us that
the evidence of M. Dane, the panch witness who had said
that at the time of the search accused 1 was sitting at the
table in a drawer of which the incrimunating exhibits were
found was. unbelievable. It was argued that inasmuch as the
panchnama did not record this fact Dame who gave evi dence in
1962 shoul d not have been believed when he clained. to. have
renmenmbered the. fact of accused 1 sitting at  the table
nmentioned. Both the courts accepted Dane’s statenent and we
see no good reason to take a different view - After all it
woul d not be extraordinary for any person to recollect  even
after a considerable | apse of tinme that when he entered the
room which was going to be searched, he found a particular
person seated at a certain table inasmuch as this, ‘would be
t he very first thing which would attract any_body’ s
attention.

Wth regard to Ex. F.-2 which according to the
prosecution case--accepted by the courts bel ow-contai ned an
account with regard to the consignment per s.s. Canton the
prosecution case was that the figures on the left-hand side
indicated the rates and the figures on the right-hand side
indicated the total CI.F. value of the goods of each type
in that consignment. Before us exception was taken to the
two figures 80.80 and 11.02 appearing on the right hand
si de. According to the prosecution the figure 11.02 was.
the anobunt of insurance premiumin dollars paid in
825

respect of the -consignment on s.s. Canton. As the
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original which should have been with accused 2 was not
produced, a copy of the insurance policy was put in and
marked as Ex. Z.-301. Ex.Z-259-F-1 was a copy of the sane
produced by accused 2 before the custons officers on 24th
July 1959 as was borne out by the statenent of accused 2.
The contents of the two exhibits were found to be the sane
by both the courts. The daim Superintendent of the
i nsurance conpany in Bonbay produced the copy of the narine
premium note in respect of the said policy showing the
amount of premumas $11.02 and said to have been received
by the Bonbay office of the insurance conpany. oj ection
was raised to the adm ssibility of evidence of one Martin,
Assi st ant Manager of New Zeal and | nsurance Conpany Hong
Kong Branch who had joined that branch in 1963 i.e. 1long
after the issue of the policy in 1959 although he had been
an enpl oyee of the said conpany since 1952 and clained to be
famliar wth the procedure of insurance of export cargo
followed by the conpany. According to this wtness, the
conpany used to prepare as many copies of the policy as were
required by the insurer. A carbon copy of the original was
always kept inthe office record. Martin produced an office
copy of the policy in respect of the consignnent on s.s.
Canton to which was attached a mari ne prenmi um debit note and
it was his evidence that in the usual course of business of
the conmpany such a debit note. was, always prepared at the
time when the policy was issued and a copy thereof was
attached to the copy of the policy kept in the records.
Counsel objected to the reception of the copy of the prem um
note on the ground that there was, no proof of its making or
its correctness. The H gh Court accepted the evidence of
Martin that the copy of the prem umdebit note ‘had been
attached to the policy kept in the office record relying on
the presunption afforded by illustration (f) to s. 114 of
the Evidence Act that the practice of the insurance | conpany
of attaching such a note to the policy had been followed in
this particular case. In our view the H gh Court was
entitled to do. so and no objection can be allowed to be
raised on the ground that there was no. proof of the
preparation of that original prem umnote.

Wth regard to. the figure. 80.80 counsel argued that there
was no proof that this was the anbunt of the freight _in
dollars <charged in respect of the consignment per ~s.s.
Canton. Counsel argued that the freight paid was not - shown
in the bill of lading in this case Ex. Z-259-G and the
production of the copies of the bill of lading Ex. M3 and
Z-142W on which sonebody had witten the figure $80.80
did not establish the prosecution case.Ex. . M2 was the
Mani fest of Cargo per s.s. Canton and entry No.' 5 therein
showed that in respect of the consignment 80.80 dollars had
been paid as freight. The prosecution adduced evi dence of
P.W 45 Yeshwant Shankar Kel uskar of Mackj non

826

Mackenzie & Co. who produced the |Inport General Mani f est
dat ed 20th July 1959 as also the Freight Mani f est .
According to this witness on the consignnent on s.s. Canton
80. 80 Hong Kong dollars had been paid as freight. He had
no. personal know edge but nade. his statement on the basis
of the record produced fromhis office. The prosecution
also relied on Ex. M3 the shipper’s copy of the bill of
| ading produced before the custons officers on 24th July
1959 by accused 2 containing the rate at which the freight
was charged and al so the actual anount of freight charged
viz., 80.80 Hong Kong dollars. Objection was taken to this
i nasmuch as the anpbunt of the freight did not appear in
the bill of lading Ex. Z-259-E. The prosecution case was
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that freight was paid after the preparation of the Bill of
| adi ng and just before the goods were actually put on board
and the reasonable explanation was that the anount of
freight had been cal cul ated subsequent to the preparation of
the bill of lading and endorsed thereon as on Ex. M3
subsequently. According to the High Court it could be said
to be a subsequent original endorsement on a copy and the
High Court relied on Ex. Z-148-Wa carbon copy of the bil
of lading bearing a simlar endorsenent and also on the fact
that on both Ex. M3 and Ex. Z-148-Wthe words "freight
pai d* appeared i nmpressed by a rubber stanp in addition to
the calcul ation of freight and the actual amount of freight.
In our opinion, the H gh Court rightly held that all this
established the prosecution case that the figure 80.80 in
Ex. F-2 indicated the freight that was actually paid for
the consi gnnent on s.s. Canton. As Ex. M3 was produced by
accused 2 the consignee :before the custons officer on 24th
July 1959 and contai ned the sai d endorsenent the H gh Court
was entitled to draw the necessary inference therefrom
supported as it was by Ex. Z-148-Wthe Captain’'s copy of the
bill of l'ading which bore a sinilar endorsenent.

Counsel contended that the evidence of P.W 90 the
apprai ser of custonms with regard to the C.1.F. value and the
market value of the goods was at best hearsay and should
have been rejected by both the courts bel ow

The entries relied on in this connection appear on Ex-D
found in the possession of accused No. 1. There was no
evidence to show that it was witten by him P.W 90 J. M
Jamedar’s evidence was that he had been acting as an
apprai ser of custons doing valuation work for 11 years and
had experience in the valuation of Japanese rayon goods,
fountain pen refills, Roanmer 'watches, plastic ‘buttons, _
pl ayi ng cards etc. He had taken sanples from the
consi gnnents and noted the particulars thereof and had rmade
the wvaluation of the goods of the consignnents in question
after nmaking enquiries fromthe market and on the basis
thereof had stated the C. |I.F. value at the relevant tine.
827
Thi s witness had been subjected to prolonged Cross-
exam nati on but nothing cane out therein which would enable
the court to hold that his testinmony was unreliable. The
witness had stated that the goods had been valued by him
after maki ng necessary enquiries fromthe inporters dealing
in the same or simlar goods supplied fromforeign countries
as well as by referring to prices offered or  quotations
whenever avail able and where it was not possible to obtain
the C1.F. value fromthe market he had assessed the value
of such itens to the best of his judgnent and | experience.
It was argued by counsel that as the wi tness was not hinself
a party to whomoffers and acceptances had been nade or
conmuni cated by others and as he did not claimto have been
present when such offers and acceptances had been made, his
evi dence as regards the value was hearsay. It was said that
at best he was a nere conduit pipe of enquiries from others
and was not in the position of an expert. W find
oursel ves unable to accept this submn ssion. Jamedar
according to his unshaken testinmony had been working as an
apprai ser of custons. for 11 years out of his 16 vyear’
service and was engaged in the valuation of goods and
ascertaining their C/.F. value. He had occasion to value
goods which forned the subject matter of con, signnents of
s.s. Canton. He clained to have made enquiries in the
market with regard thereto. Apart from his own experience
and know edge the record shows that the wtness gave
evidence as to the CI.F. value of a very large nunber of
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articles "and it shoul d have been quite easy for the defence
who cross-examined himat great length to discredit his
testinony by offering evidence fromthe market that the
witness's estimate as to the C I.F. value of any particular
item was unreliable. After all what the court had to do in
this case was to forman opinion as to. whether the C.1.F.
value greatly exceeded the invoice value as put forward by
the prosecution and Janedar’s evidence certainly went to
show that the C. I.F, value and the narket value of the
contraband goods inported was far in excess of the value
thereof nentioned in the invoices.

It may be nentioned here that the docunent Ex. D
nentioned the consignnents inter alia of all the three ships
and the High Court held that the docunent related to
imports in which accused 2 was interested and possession of
the document by accused 1 went to showthat he too was
concerned in such inports.

We “now conme to the question as to the admissibility of
the statements nade to the custons officers under s. 171-A
of the Sea Custons Act. At the outset it has to be noted
that this_ section came into the Statute Book in the year
1955 and there was nothing simlar to it in the Act before
such inclusion. The section reads:

"( 1 ) Any officer. of Customs duly
enpl oyedin the prevention of smuggling shal
have power to sunmon
828
any ‘person whose attendance he consi ders
necessary either to give evidence or to
produce  a docunent or any other thing in any
inquiry which such officer is nmaking in
connection with the snuggling of any goods.

(2) A sumons to  produce docunents or
ot her things may be nade for the production of
certain specified docunents or things or for
the production of all docunments or things of a
certain description(in the possession or under
the control of the person sumopned.

(3) Al persons so sunmoned shall be
bound to attend either -in person or by an
aut hori sed agent, as, such officer may direct;
and all persons so summoned shall be bound to
state the truth upon any subject respecting
whi ch they are exam ned or nake statenents and
to produce such docunents an-other things as
may be required:

Provi ded that the exenption under
section 132 of the Code of Civil Procedure,
1908 shall be applicable to any requisition
for attendance under this sections.

(4) Every such inquiry as “aforesaid

shall be deened to be a judicial proceeding
within the neaning of section 193 and section
228 of the Indian Penal Code."
In Magbool Hussain v. The State of Bonbay (1)
where provisions of the Sea Custons Act were
consi dered at sonme length by this Court before
the anendnment of 1955 by insertion of s. 171-A
it was said (at p. 742):

"Al'l this is for the enforcenent of the
| evy of and safeguarding the recovery of the
sea custons duties. There is no procedure
prescribed to. be followed by the Custons
Oficer in the matter of such adjudication and
the proceedings. before the Custons Oficers
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are not assimlated in any manner whatever to
proceedings in courts of law according to the
provisions of the Cvil or the Crimna

Procedure Code. The Custons O ficer are not
required to act judicially on |egal evidence
tendered on oath and they are not authorised
to admnister oath to any witness. Al

these. provisions go to. showthat far from
being authorities bound by any rules of
evi dence or procedure established by law and
invested with power to enforce their own

j udgrent s or orders the Sea Cust ons
Aut horities are nerely constituted
adm nistrative nachinery for the purpose of
adj udgi ng- confiscation, increased rates of

duty and penalty prescribed in the Act.
(1) [1953] S.C. R~ 730.
829
W are. of the opinion that the Sea
Cust ons Authorities  are not a judicia
tribunal and the adjudging of confiscation
i ncreased rate-of duty or penalty under the
provisions of the Sea Customs Act do not
constitute  a judgnment or order of a court or
judicial = tribunal necessary for the. purpose
of supporting a plea of double jeopardy."”
The  Court in that case was dealing with the
guestion as to whether an or der of
confiscation was a punishment inflicted by a
court or-a judicial tribunal wthin the
nmeani ng of Art. 20 (2) of the Constitution
In Thomas Dana v. The State of Punjab(1l)
the provisions of the Sea Custons Act wer e
exam ned again and referring to s. 187-A it
was said:
"This section nakes it clear that the
Chief Custons O ficer or any other officer
lower in rank than him in the Cust ons
department, is not.a "court", and that the
of fence punishable under item 81  of the
Schedule to s. 167, cannot be taken cogni zance
of by any court, except upon-a conplaint in
witing, nmade. as prescribed in that section.”
Wth regard to the use of the word ' offence
indiscrimnately all over the Act it was said:
"All  crimnal offences are offences,
but all offences. in the sense of infringenent
of a law, are not crimnal offences but . when
a trial on a charge of a crimnal offence in
i ntended under 'any one of the entries of the
Schedul e af oresai d, it is. only the
Magi strate havi ng jurisdiction, who is
enpowered to i npose a sentence of inprisonment
or fine or both."
It was argued before us that the position becanme entirely
different as a result of the inclusion of s. 171-A as sub-s.
(4) of the section went to show that an enquiry by customns
authorities wherein statenents of persons were recorded was
"to be deened to be a judicial proceeding within the nmeaning
of s. 193 and s. 228 of the Indian Penal Code." Counse
argued that such proceeding was a judicial proceeding also
for the other purposes thus attracting the operation of s.
132 of the Evidence Act. Apart fromthe point as to non-
exercise of claimof privilege (about which we express no
opi nion) there can be no question that if the said section
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of the Evidence Act is to be attracted to such a proceeding
statenments nade by himin any such inquiry could not be

proved against himin the crimnal proceedings |aunched. It
was

(1) [1959] Supp. 1 S.C R 274 at 286.

830

argued that sub-s. (3) of s. 171-A nmde it obligatory on
the persons summoned to state the truth upon any subject
respecting which he was exam ned and if the proceeding was
judicial proceeding there was nothing to. exclude the
applicability of s. 132. Qur attention was drawmn to s.1 of
the I ndian Evidence Act which made the Statute applicable to

all judicial proceedings in or before any court in the whole
of India. As ’'court’ in.s. 3 included all Judges and
Magi st rat es and all persons, except arbitrators, legally

authorised to. take evidence, it was contended t hat t he
customs officers being authorised by s. 171.-A of the
Sea Custons Act were ’'courts’ within the neaning of the
definition of s. 3. Reference may also be nmade to the
definition “of 'evidence’ in the said section which shows
that the word means and includes inter alia all statements
which the court permits or requires to be made before it by
witnesses, in relation to matters of fact under inquiry.

Ref erence. was. also nade to s. 4(1) of the Code of
Crimnal Procedure, 1898 under which ’'linvestigation  for
purposes of the Code includes all the proceedi ngs under the
Code for the collection of evidence conducted by a police

of ficer or by any person (other thana Mgistrate) who. is
authorised by a Magistrate tiffs behalf; and cl. (m
whi ch defines "judicial proceeding" as including any

proceeding in the course of which evidence is or nmay be
| egal |y taken on oath. Counsel relied strongly on the
judgrment of this Court in Lalji Haridas v. State of
Maharashtra(l) where this Court had to consider whether an
Income-tax O ficer exercising powers under s. 37 of the
I ncome-tax Act, 1922 was a ' court’ within the neani ng of s.
195 (1) (b) of the Code of Crimnal Procedure naking the
sanction thereunder obligatory for the filing of a 'conplaint
in respect of an offence alleged to have been comitted
under s. 193 of the Penal Code. Sub-ss. (1) to (3) of s. 37
of the Income-tax Act were worded somewhat differently from
those of sub ss. (1) to (3) of s. 171-A of the Sea Custons
Act. The words in sub-s. (4) of s. 37 are for all practical
purposes identical with those. used in s. 171-A (4). There
this Court by a majority of three to two were ~of opinion
that the proceedings before the Inconme-tax Oficer were
judicial proceedings not only under s. 193 of the Indian

Penal Code but were also. to. be treated as proceedings. in
any court for the purpose of s. 195 (1) (b) of the Code of
Crimnal Procedure. The majority Judges referred "to the

sections in the Indian Penal Code and the Crimnal “Procedure
Code mentioned above and to provisions in various other Acts
wherein the | egislature had expressly mentioned that s.. 195
Cr. P.C. would apply to proceedings bef ore di verse
authorities and accepted the argunment that reading s. 193
I.P.C. and s. 195 (1) (b) C. P.C. together it would be
reason-

(1) [1964] 6 S.C.R 700.
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able to hold that proceedi ngs which are judicial under the
fornmer should be taken to be proceedings under the latter.
According to the mnority Judges although the word "judicia
proceedi ng’ was wi de enough to. include not only proceedings
be,fore a ’'court’ but proceedings before certain tribunals
it was clear froma decision of this Court in |ndo-China
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St eam Navi gation Co., Ltd. v. The Additional Collector of
Custons(1l) that a Custons Oficer "was not a court or
Tribunal" and s. 37(4) of the Income-tax Act should not be
given a neaning different to that given in s. 171-A(4) of’
the Sea Custons Act."

In our view if the Legislature intended that the inquiry
under s. 171-A was to. be considered a judicial proceeding
not within the narrow limts therein speci fied but
generally, it could have used suitable words. to express its
i ntention. Al t hough this Court gave a w der neaning to the
expression 'judicial proceeding’ in Lalji Haridas's case(2)
there is nothing in that judgment to warrant a still w der
interpretation of that definition

M. Jethmal ani referred to the provisions in the Indian
Caths Act (X of 1873) and on the basis of his argunent that
the statements wunder s. 171-A (4) were nmade on oath
contended that the proceeding becane a judici al proceedi ng
in the wider sense of the word.  In our view the Qaths Act
has no application here. The preanble to the Act shows that
it was an Act to consolidate the lawrelating to judicia
oat hs, affirmations and decl arati ons and was enacted because
the Legislature thought that it "expedient to consolidate
the law relating to judicial oaths, affirmations and
declarations and to repeal the law relating to officia
oaths, affirmations and declarations." Section 4 of the Act
provi ded that:

"The followi ng Courts and persons are
aut horiised to admini ster, by thenselves or by
an officer empowered by themin this behalf,
oaths and affirmations in discharge of the
duties or _in exercise of the powers inposed
or conferred upon themrespectively by | aw

(a) all Courts and persons having by
| aw or consent of parties authority to receive
evi dence :"

The rel evant portion of s. 5 runs--

"Caths or affirmations shall be made by
the follow ng persons : -

(a) all witnesses, that is to say, al
persons who may | awfully be exam ned or give
or be required to give, evidence by or before
any Court or person having by law or consent
of parties authority to exam ne such _persons
and to receive evidence :"

(1) [1964] 6 S.C.R 594. (2) [1964] 6 S.C.R~ 700.
SupCl / 69- -9
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Counsel argued that a Custons O ficer was a person who
had authority by law to receive evidence within the neaning
of s. 4 of the Caths Act and anybody who could be lTawfully
exam ned before such a person would be a witness within the
nmeaning of s. 5 and as such it would be. necessary to
admi ni ster oath to them in our view, the argument proceeds
on a conplete msconception of the provisions of the Act.
The preanble to the Act shows that the oaths referred to are
only judicial oaths and section 7 shows that all such oaths
had to be admi nistered according to such forms as the High
Court mght prescribe. The Custonms Officers have nothing to
do with such farms and not hing has been shown to wus that
"any such formality was ever conplied with. Neither do the
records show that any oath was adnministered to any person
nmaking a statement under s. 171-A. In Magbool Hussain's
case(l) this Court stated expressly that the Custons
Oficers were not authorised to administer oath and the
position according to us is not altered by the insertion of
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s. 171-A in 1955.

M. Jethmalani referred us to the decision in Queen
Enpress v. Tulja(2) and to certain observations of Wst, J.
in that case. There it was held that a Sub-Registrar under
the Registration Act (111 of 1877) was not a Judge, and,
therefore, was not a 'Court’ within the neaning of s. 195 of
the Code of Criminal Procedure and as such his sanction was
not necessary for a prosecution for forgery in respect of a
forged docunent presented for registration in his office.
West, J. had however, observed that:

"An inquiry is judicial if the object of
it is to determine a jural relation between
one person and another, or a group of persons;
bet ween him and the comunity generally; but,
even a judge, ‘acting w thout such an object
in view, is not acting judicially."

Relying on this observation counsel argued that the object
of an.inquiry under s. 171-A was to find out and establish

the jural 'liability of the persons. making the st atenment,
viz., whet'her he had conm tted an offence or not, and as
such the inquiry was a judicial proceeding. In our view

the argument is not worthy of acceptance. At the stage
envi saged by s. 171-A a Custons O ficer is given the power
to interrogate any person in connection with the snuggling
of any goods which it is his duty to prevent. Such a
person nmay have nothing to do with the smuggling of any
goods al though he may know where such goods are or who has
or had them Sub-s. (3) of s. 171-A does not. conpel any
person to make a statenent but if he makes a statenent he
has to state the truth so as to-avoid punishment . under s.
193 I.P.C. At that stage nothing nay be known as (1)
(1) [1953] S.C.R 730. (2) 12 Bonbay 36 at 42
833
0 whet her an offence has been comitted or who has conmitted
t and the person interrogated at that stage certainly is not
a person accused of or charged with an offence. He 1is
nerely called wupon to give evidence to facilitate the
inquiry. He is not a witness giving evidence in a'court and
his testimony will make himliable under s. 193 INP.C/ only
because of the express provision of law.in sub:-s. (4) of s.
171- A
Counsel al so argued that as a Custons O ficer according
to all the decisions of this Court already nentioned, is to
act judicially, a proceeding for recording evidence before
him was a judicial proceeding. This wholly wthout any
force because even adninistrative officers have to act
judicially. Counsel further argued that a deemi ng
provision in a statute was not necessarily designed to give
an artificial construction to a word or a phrase but it
m ght be used for other purposes also. He referred to the
case of St. Aubyn v. Attorney-Ceneral (1) where it was said:
The word "deened" is used a great dea
in nmodern |egislation. Sonetimes it is  used
to inpose for the purpose of a statute an
artificial construction for a word or phrase
that would not otherw se prevail. Sonet i nmes
it is used to put beyond doubt a particular
construction t hat nm ght ot herw se be
uncertain. Sonetimes it is used to give a
conprehensi ve description that includes what
is obvious, what is uncertain and what is, in
the ordinary sense, inpossible."
It was argued that the Legislature mght well have used the
word "deermed" in sub-s. (4) of s. 171 not in the first of
the above senses but in the second, if not the third. In
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our view the neaning to be attached to the word "deened"
nust depend upon the context in which it is used. In Lalji
Haridas’s case(2) this Court went elaborately into the
guestion as to the extent of this deeming provision which

woul d have been wholly redundant if the word ’'deemed’ in
section 171-A(4) was used in any sense other than to give an
artificial construction. The second branch of M.

Jethmal ani ' s argunent under this head was that the principle
underlying s. 132 of the Evidence Act was a principle of
Conmon Law well known to criminal jurisprudence and as such
was applicable even if s. 132 in terns was not attracted.
In this connection, he referred us to certain observations
of Subbarao, J. (as he then was) in Arba Lal v. The Union of
India and Gt hers(3) where in his dissenting judgnment on the
interpretation of ss. 168 and 171-A of the Act his Lordship
had observed that:

"To such. a situation, though t he
provi sions of the Code of Crimnal Procedure
or the Evidence Act may

(1) [1951] 2 A E R 473 at 498.
(2) [1964] 6 S.C.R 700.

(3) [1961] 1 S:C R 933.
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apply except in so far as they are
statutorily made applicable, the fundanenta
principles of crimnal jurisprudence and of
natural justice nust necessarily apply."
Counsel. also referred us to the decision in
Regina v. Benjamin Scott(1). The question
before the courtin that case was whether the
answers to the questions put to the defend, ant
before the court of bankruptcy relating to his
trade dealings and estate tending disclose a
fraud of concealnment of  his property was
admi ssi bl e evidence against himon indictnent
char gi ng himwth altering, nutilating and
falsifying his books with intent to defraud
his creditors. The exanm nation was 'taken in
conformity wth s. 117 of the Bankrupt Law
Consolidation Act (12 and 13 Vict. c. 106)
whi ch enacted that a bankrupt may be exam ned
by the court "touching all matters relating to
his trade, dealings or estate, or which my
tend to disclose any secret grant, conveyance
or concernnent of his lands etc." ~ There was
no dispute that the questions put wer e
rel evant as touching matters relating to his
trade etc. Delivering judgnment in which three
ot her Judges concurred, Lord Canpbell, / C. J.
held that the defendant was bound to answer
the questions although by his answers he mi ght
criminal hinself. According to the '|learned
Chi ef Justi ce:

" . and we think it would be
contravention of the expressed intentions  of
the legislature to pernit the bankrupt to
refuse to answer such questions; for even
since the reign of Elizabeth successi ve
statutes have been passed, purporting to
guard against frauds in bankruptcy and the
bankr upt , when called upon to answer
guesti ons respecting his estate and
effects, should not be allowed to avai
hi nsel f of the common | aw maxi m "nono tenetur
se i psum accusare."
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Wth regard to the maximrelied on by the
def endant’ s counsel he said:

" But Parliament my take away this
privil ege, and enact that a party may be
bound to accuse hinself, that is, that he
must answer questions by answering which he
may be crimnated.”

He further held that the maxi mcould not be treated as an
i mplied proviso to be subjoined to the 117th section
M. Jethmal ani however relied on certain observations of
Coleridge, 1. in his dissenting judgment. 1In our view the
maxi m of the English Commbn Law can have no application
here. CQur |aw of evidence which is a conplete Code does not
permt the inportation of any principle of English Commobn
Law rel ati ng
(1) 169 English Reports page 909.
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evidence in crimmnal cases to the contrary. Section 2
of the |I'ndian Evidence Act before its repeal by the
Repeal i ng Act (1) of 1938) provided as foll ows:

"2. On and fromthat day 1lst Septenber
1872) the following | aws shall be repeal ed;

(1) Al rules of evidence not contained
in any statute, Act or Regulation in force in
any part of British India;

(2) Al such rules, 1aws and regul ati ons
as have acquired the force of law under the
25th section of the *lIndian Councils Act,
1861  in so far as they relate to any matter
herein provide.d for; and

(3 ) The enactnents nmentioned in the
schedule hereto, to the extent specified in
the third colum in the said schedul e.

But nothing herein contained shall be
deenmed to affect any provision of any Statute,
Act or Regulation in force in any part of

British India and not her eby expressly
repeal ed. "

W nmay usefully refer to the judgnent of the
Privy Council in Sris.  Chandra Nandi V.

Rakhal ananda (deceased) (1) where the Judicial
Conmittee approved of the statement of the | aw
contained in the judgnent of the Hi gh~ Court
readi ng:

"It is to be noticed in this connection

that s. 2( 1) of the Indian Evidence Act
repeal s the whole of the English comon | aw on
evidence so far as it was in force in British
I ndi a before the passing of the I ndi an
Evi dence Act, and that provision of the lawin
effect prohibits the enpl oyment of any ki nd
of evidence not specifically authorised by
the Act itself."
Lord Atkin who delivered the judgnment of the
Judicial Commttee pointed out that evidence
which was not admissible under the Indian
Evidence Act <could not belet in for the
pur pose of bringing out the truth and said:

"What matters should be gi ven in
evi dence as essential for the ascertai nnent of
truth, it is the purpose of the law of

evi dence, whether at conmon |aw or by statute
to define. Once a statute is passed, which
purports to contain the whole law, it is
i nperative. It is not open to any Judge to
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exerci se a dispensing power, and adm t
evi dence not adnissible by statute, because
to himit appears that the irregular evidence
woul d throw | i ght

(1) I.L.R [1941] 1 Calcutta, 468.
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upon the issue. The rules of evi dence,
whet her contained in a statute or not, are the
result of |ong experience, choosing no doubt
to confine evidence to particular forms, and

therefore elimnating others which it is
concei vabl e mght assist in arriving at
truth."

The question there related to the adnmissibility of evidence
which according to theJudicial Committee should not have
been adduced. The question before us is somewhat different
but if the Indian Evidence Act is 'a conplete Code repealing
all rules of evidence not to be found therein, thereis, in
our opinion, no scope for introduction of a rule of evidence
in crimnal cases unless it is within the four corners of s.
132 or some other provision of the Evidence Act. As the Act
does not apply to interrogations by a Custons Oficer
exercising powers under s. 171-A of the Sea Customs Act s.
132 of the Evidence Act cannot be attracted.

Lastly it was contended that s. 171-A did not authorise
interrogation of a subject to extract adm ssions from him
whi ch coul d be used agai nst himon a future occasion. In aid
of this proposition reliance was placed on a decision of the
House of Lords in Comm ssioners of Custonms and Excise V.
Harz(1). The main question there was whether the answers
given by the respondents in the course of interrogation by
Custons O ficer were admi ssible in evidence. The power to.
interrogate was said to be derived fromthe Finance Act,
1946, s. 20 (3 ) which provided in substance that ' every
person concerned with the purchase or inportation of goods
etc. shah furnish to the conm ssioners within such tinme and
in such formas they may require information relating to the
goods or to the purchase or inportation thereof etc., and
shall upon denmand made by any officer or other persons
aut horised in that behalf by the conm ssioners produce any.
books or accounts or other docunents . of whatever nature
relating thereto for inspection by that officer or person
On a construction of that provision Lord Reid was of the
view that there was. nothing therein to require the trader
to give answers which mght incrimnate him H's Lordship
al so observed that the section gave the officer no right to
submt the respondents to prolonged interrogation they had
to. undergo and the respondents could not | have been
prosecuted if they had refused to answer. Hi's Lordship
observed that the right of the Conmi Ssioners to require
information was quite different and said:

“"I'f a demand for information is nade in
the proper nmanner the trader is bound to
answer the demand within the tinme and in the
form required whether or not the answer may
tend to incrimnate him and if he fails to
conply wth the demand he can be prosecuted.

I f he

(1) [1967] 1 Al. ER 177.
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answers falsely he can be prosecuted for that,
and, if he answers in such a manner as to
incrimnate hinself, | can see no reason why

his answer should not be used against him
Sone statutes expressly provi de t hat
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incrimnating answers may be used agai nst the
person who gives them and sone statutes
expressly provide that they nay not. Were, as
here, there is no such express provision the
guestion whether such answers are adm ssible
evi dence nmust depend on the pr oper
construction of the particul ar statute.
Al t hough 1 need not decide the point, it seens
to ne to be reasonabl y cl ear t hat
incrimnating answers to a proper demand under
this section nust be admissible if t he
statutory provision is to achieve its obvious

pur pose. "
Prima facie these provisions,are against the contention of
the appellant. In that case the House of Lords in effect

held that the provision of law did not entitle t he
Conmmi ssioners "to send a representative to confront the
trader, put questions-to himorally and demand oral answers
on the spot; and “that it does not entitle them to send
their representative to subject the trader to a prolonged

interrogationin the nature of a cross-exam nation." The
provisions of s. 171-A are in sharp contrast to the
provision of |aw before the House of Lords. Here the

statute expressly authorises officers of custons to secure
the attendance of persons to give evidence or produce
docunents or things relevant in any enquiry in connection
with the smuggling of goods. Alimt is set to the right to
obtain production' in sub-section (2) of the section and
subsections (3) and (4) lay down that if a person sunmpned
does not state the truth in such an exam nation he may be
proceeded against wunder s. 193 |1.P.C. for giving false
evi dence.

Counsel also drew our attention to the new sections 107
and 108 of the Custons Act, 1962 where the power to, exam ne
persons has been given to all officers of custons by the
first of the above nmentioned sections and the power to
sunmon persons to give evidence and produce docunents as in
s. 171-Ais given to a gazetted officer of custons under s.
108 of the new Act. |In our view, this difference is
imaterial for the purpose of this case and there is nothing
in s. 171-A which Iimts the right —of interrogation to
guestions the answers whereto may not incrimnate the person
i nterrogated.

The Hi gh Court considered at sone |length the question as
to whether the statenent of the accused under s. 171-A(4)
shoul d be considered as a whol e or whether reliance could be
pl aced wupon portions thereof rejecting the rest. It was
argued before the H gh Court that inasnuch as the statements
were sought to be relied
838
upon as a confession the court was bound to take into
account not only the portions containing adm ssions but al so
the expl anations which foll owed. The Hi gh Court held that a
statenment under s. 171-A did not stand at par wth a
confession so that it had to be taken as a whole or rejected
as a whole. Even with regard to the statenents portions of
which are incul patory agai nst the nmaker and other portions
which are not, it has been held in a recent decision of this
Court that the incul patory portion can be accepted if the
excul patory portion is f ound to be i nherently
i nprobabl e--vide N shi Kant v. State of Bihar(1l). In this
case the explanations contained in the statenents were
consi dered by the courts bel ow and for reasons given they
thought fit to reject the same and we see no reason to cone
to a different view
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[ The Court then considered the case of the other accused
and held :]

The net result is that all the appeals excepting that of
accused No. 3, Meghraj Gopaldas Jhamfail and are hereby
di sm ssed. Meghraj Copal das Jhanis appeal is allowed and he
is set at liberty. His bail bond will be cancell ed.

G C
(1) [1969] 2 S.C R 1033.
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