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The second respondent was notified under Section 3(2)
of the Special Court (Trial of O fences Relating To
Transactions In Securities) Act, 1992 [hereinafter referred
to as the Act] as a person involved in offences relating
to transactions in'securities during the period nentioned
t herei n. Respondent No. 1, who is the Custodian appointed
under Section 3(1) of the Act, on inquiry with the
appel l ant, canme to know that they had recei ved a cheque for
a sum of Rs. 20 lakhs fromthe second respondent for
purchase of certain shares, w thout, however, nentioning the
names of the ten sharehol ders to whom the shares were to be
i ssued. The appellant clainmed that they had allotted and
sent the necessary share certificates to the second
respondent and they also sent photocopies of the share
certificates thereof to the Custodian. The Custodi an, by
letter dated March 28, 1994, infornmed the appellant that the
share certificates would be the property of the second
respondent and woul d stand attached and there should be no

transfer in respect of these shares. The Custodi an” on
Septenber 27, 1994 filed an application before the Speci al
Court under the Act for return of a sum of Rs. 20 | akhs
along with interest. It was brought out in the proceedings

before the Special Court that by a |letter dated Novenber 5,
1991 the appellant informed the second respondent that
shares of their conpany worth Rs. 20 | akhs were to be sold.
On Novenber 13, 1991 the second respondent sent a cheque for
a sum of Rs. 20 lakhs and on Novenber 15, 1991 the
appel l ant forwarded to the second respondent 15 appli cations
for purchase of shares on buy-back basis. A resolution was
made on Novenber 15, 1991 at the neeting of the Board of
Directors of the appellant to allot and issue shares to the
investors and to conplete formality and physical all otnent
in due course. On Novenber 23, 191 the appellant sent to
the second respondent application fornms so that they may be
filled up by its clients. The claimput forth by the
appellant is that they had allotted shares to the second
respondent and that they had forwarded to the second
respondent the certificates for 2 |akh shares. But the
second respondent clained that no such share certificates
were ever forwarded by the appellant to themand their claim
is that no allotnent had been nmade at all. It was argued
before the Special Court that in the background that the
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al | ot ment had been accepted by the Custodian in letter dated
March 28, 1994 and, therefore, the only claim of the
Custodian can now be in respect of the share certificates
and that Rs. 20 |akhs have been paid towards subscription
for shares, the Custodian cannot now cl ai m back the sane.

The Special Court rejected this contention. The Specia
Court came to the conclusion that there has been no
allotment of shares at all inasmuch as there can be no

allotment of shares in blank and in the copies of the share
certificates produced before the Special Court no nanes have
been entered. No application had been filed by the second
respondent in terms of Section 41(2) of the Conpanies Act
agreeing to becone a nenber of the conpany and his nane be
entered in the Register of Mnbers. On exanination of the
Regi ster of Menbers, the Special Court found that there were
certain suspicious circunstances which clearly indicated the
fact that the second respondent had never nade an
application in witing for allotnment of shares. The Specia
Court ' further examned the matter with reference to the
di stinctive nunbers of the shares which revealed a |ot of
suspicion - to the effect that their nanes in the Register of
Menbers were nmade sonetinme after the letter was sent by the
Custodi an only to over-cone the difficulty of an application
being made by himand | ong after the second respondent was
notified. Therefore, ~ the allotment is purportedly to be
nmade in his nanme without any application in witing and only
with a view not. to return the noney belonging to the
notified party. Further, thereisno intimation to the
Regi strar of Companies either for filing a return of the
statenment stating the  nunber, the nom nal ‘anmbunt of the
shares, the nanes, addresses, occupation of theallotees and
the anmpunts, if any, paid or due and payabl e on each share.
Thus on the basis of these circunmstances and certain other
attendant circunstances, the Special Court cane to the
conclusion that there was no allotnment of shares and it is
not now open to the appellant to nmake such an allotnent of
shares and, therefore, it directed the repaynent of the sum
of Rs. 20 lakhs with interest. « Alternatively, the Specia
Court held that the sale/purchase of shares was’' on a
buy-back basis and it was only. an arrangenent for
financing and even on that basis the price nust be the
original price plus some amount for interest at a reasonable
rate and that nust be repaid. In conclusion, the Specia
Court directed the appellant to pay the Custodian for and on
behal f of the second respondent a sum of - Rs. 20 1 akhs
together with interest thereon @18% per annum from-Novenber
13, 1991 till paynment. Challenging this order severa
grounds have been raised in the appeal but at the tine of
hearing only two contentions are put forth before us by the
| earned counsel for the appellant. 1In the first place, he
contended that the Special Court had no jurisdiction to
entertain the application of respondent No. 1, the
Custodian, since the matter did not relate to any offence
contenpl ated under Section 3 of the Act. The | earned
counsel drew our attention to the scheme of the Act to
i mpress upon us that the Special Court does not have any
jurisdiction to entertain an application for declaration to
the effect that a sumof Rs. 20 lakhs in question belong to
the second respondent. Section 7 of the Act provides for

the jurisdiction of the Special Court in respect of
transaction for any offence referred to in Section 3(2) of
the Act and bars the jurisdiction of any other court. | f

the matter stood thus, the contention put forth on behal f of
the appellant perhaps needs further examination. Now after
the insertion of Section 9A with effect from 25 January,
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1994 the Special Court exercises the jurisdiction of a civi
court in relation to any matter or claim(a) relating to
any property standing attached under Section 3(3) of the
Act, and (b) arising out of transactions in securities
entered into after the Ist day of April, 1991 and on or
before the 6th day of June, 1992, in which a person is
notified wunder Section 3(2) is involved as a party, broker
internediary or in other nmanner. Sub-section (3) of
Section 9A bars the jurisdiction of other courts in respect
of these matters. Therefore, the Special Court is the only
court which <can inquire into and deal with the matters of
this nature where the transaction covered by Section 9A or
property standing attached under Section 3(3) is involved
and, therefore, we think the first contention urged on
behal f of the appellant is plainly m sconceived and stands
rej ected. The second contention put forth on behalf of the
appellant is that the shares are granted and, therefore, on
the allotment of shares the nobney does not belong to
respondent No.~ 2 but to the appellant. In the narration of
facts nmade earlier while referring to the proceedings in the
Speci al Court out of whichthis appeal arises we have stated
the various circunstances taken note of by the Special Court
in not accepting that there had been any allotnent of
shares. A few of these circunstances are firstly, there can
be no allotnent of shares to unknown persons; secondl y,
allotment can be made to a person who becones a nmenber of
the conmpany when an application is made to that effect, and
thirdly, no application was made to the conpany by the
second respondent in-that regard was forthcom ng. d oud of
doubts was cast upon the entries in the Register of Menbers
and the distinctive nunbers of the shares and, therefore,
the finding of fact recorded by the Special Court that there
had been no allotnment at all and it was sought to be rmade
only after the second respondent was notified under the Act
to avoid paynent of noney of a sumof Rs. 20 |akhs cannot
be seriously disputed. W find nogood reason to interfere
with the said finding and the second contention urged also
stands rejected. The Special Court was also justified in
noticing that the transaction between the parties was really
a financial arrangement with the buy-back agreenent and
even on that basis a sumof Rs. 20 lakhs with interest can
be ordered to the paid to the Custodian. W cannot take any
exception to this vieweither. Inasnmuch as the appellant
has failed in both these contentions, there is nonmerit in
the appeal and the sane shall stand disni ssed.




